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DISCUSSION: The immigrant visa petition was denied by the
Director, Vermont Service Center. The matter is now before the
Associate Commissioner for Examinations on appeal. The appeal will
be dismissed.

The petitioner is a Buddhist religious organization. It seeks
classification of the beneficiary as a special immigrant minister
pursuant to section 203(b) (4) of the Immigration and Nationality
Act (the "Act"), 8 U.S.C. 1153(b) (4), in order for her to serve as
a Buddhist priest at its facility.

The center director denied the petition determining that the
evidence reflecting that the beneficiary served the petitioner with
informal remuneration, while also attending a university as a full-
time graduate student, was insufficient to establish that she had
been continuously engaged in a religious occupation for the
requisite two years preceding filing of the petition.

On appeal, the petitioner argued, in pertinent part, that the
director mischaracterized the evidence and that the beneficiary has
worked at its facility since 1995.

Section 203 (b) (4) of the Act provides classification to qualified
special immigrant religious workers as described in section
101(a) (27) (C) of the Act, 8 U.S.C. 1101(a) (27) (C), which pertains
to an immigrant who:

(i) for at least 2 years immediately preceding the time
of application for admission, has been a member of a
religious denomination having a bona fide nonprofit,
religious organization in the United States;

(ii) seeks to enter the United States--

(I) solely for the purpose of carrying on the
vocation of a minister of that religious denomination,

(II) before October 1, 2003, in order to work for
the organization at the request of the organization in a
professional capacity in a religious vocation or
occupation, or

(ITI) before October 1, 2003, in order to work for
the organization (or for a bona fide organization which
is affiliated with the religious denomination and is
exempt from taxation as an organization described in
section 501(c) (3) of the Internal Code of 1986) at the
request of the organization in a religious vocation or
occupation; and



Page 3 EAC-99-042-53560

(iii) has been carrying on such vocation, professional
work, or other work continuously for at least the 2-year
period described in clause (i).

The petitioner submitted documentation indicating that it is
properly recognized as a tax exempt religious organization by the
Internal Revenue Service. The beneficiary is a native and citizen
of China who was last admitted to the United States as a J-1
exchange visitor.

At issue is whether the beneficiary satisfies the two-year prior
experience requirement.

8 C.F.R. 204.5(m) (3) states, in pertinent part, that each petition
for a religious worker must be accompanied by:

(ii) A letter from an authorized official of the
religious organization in the United States which (as
applicable to the particular alien) establishes:

(A) That, immediately prior to the filing of the
petition, the alien has the required two years of
membership in the denomination and the required two years
of experience in the religious vocation, professional
religious work, or other religious work. '

(B) That, if the alien is a minister, he or she has
authorization to conduct religious worship and to perform
other duties usually performed by authorized members of
the clergy, including a detailed description of such
authorized duties. In appropriate cases, the certificate
of ordination or authorization may be requested; or

8 C.F.R. 204.5(m) (2) states, in pertinent part, that:

Minister means an individual duly authorized by a
recognized religious denomination to conduct religious
worship and to perform other duties usually performed by
authorized members of the clergy of that religion. 1In
all cases, there must be a reasonable connection between
the activities performed and the religious calling of the
minister. The term does not include a lay preacher not
authorized to perform such duties.

The petition was filed on November 24, 1998. Therefore, the
petitioner must establish that the beneficiary had been
continuously engaged as a minister of religion since at least
November 24, 1996.

In the case of special immigrant ministers, it was held in Matter
of Faith Assembly Church, 19 I&N 391 (Comm. 1986) that the alien
must have been engaged golely as a minister of the religious
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denomination for the two-year period in order to qualify for the
benefit sought.

After a review of the record, it is concluded that the director
erroneously applied the standards for a lay worker in a religious
occupation, rather than the standards for a minister or priest.
However, the petition may not be approved.

The petitioner testified that the beneficiary was ordained as a
Buddhist priest in its denomination on July 8, 1998. In order to
be eligible for special immigrant classification, the statute and
Service regulations require that a beneficiary have been
continuously carrying on the vocation or occupation for which
classification is sought for at least the two years immediately
preceding filing of the petition. The beneficiary had not been an
ordained priest for at least two years as of the date the petition
was filed. Therefore, the petition may not be approved.

It is noted that the petitioner is free to file a petition for
classification of the beneficiary as a nonimmigrant religious
worker pursuant to section 101 (a) (15) (R) of the Act, which does not
require prior experience, in order for her to serve the United
States organization as a priest.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. 1361. Here, the
petitioner has not sustained that burden.

ORDER: The appeal is dismissed.



