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DISCUSSION: The California Service Center Director denied the 
immigrant visa petition. The matter is now before the 
Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The petitioner is a church. It seeks classification of the 
beneficiary as a special immigrant religious worker pursuant to 
section 203 (b) (4) of the Immigration and Nationality Act (the Act), 
8 U.S.C. 5 1153 (b) (4), in order to employ him as an evangelist at a 
monthly salary of $1,800. 

The director denied the petition, finding that the petitioner was 
not a qualifying religious organization for the purpose of special 
immigrant classification of any prospective employees. The 
director further found that the petitioner had failed to establish 
that it had the ability to pay the proffered wage and that the 
beneficiary had two years continuous experience in the proffered 
position. 

On appeal, counsel for the petitioner submits additional 
documentation. 

Section 203(b) (4) of the Act provides classification to qualified 
special immigrant religious workers as described in section 
101 (a) (27) (C) of the Act, 8 U.S.C. 5 1101 (a) (27) (C), which pertains 
to an immigrant who: 

(i) for at least 2 years immediately preceding the time 
of application for admission, has been a member of a 
religious denomination having a bona fide nonprofit, 
religious organization in the United States; 

(ii) seeks to enter the United States-- 

(I) solely for the purpose of carrying on the vocation 
of a minister of that religious denomination, 

(11) before October 1, 2003, in order to work for the 
organization at the request of the organization in a 
professional capacity in a religious vocation or 
occupation, or 

(111) before October 1, 2003, in order to work for the 
organization (or for a bona fide organization which 
is affiliated with the religious denomination and is 
exempt from taxation as an organization described in 
section 501 (c) (3) of the Internal Code of 1986) at 
the request of the organization in a religious 
vocation or occupation; and 

(iii) has been carrying on such vocation, professional 
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work, or other work continuously for at least the 2-year 
period described in clause (i). 

The petitioner in this matter is a church founded in May 1991 to 
serve the Korean community. The beneficiary is a native and 
citizen of Korea last admitted to the United States on November 16, 
1999 as a B-1 business visitor. The petition indicates that the 
beneficiary has never worked in the United States without 
authorization. 

At issue in this proceeding is whether the petitioner is a 
qualifying religious organization for the purposes of this type of 
visa petition proceeding. 

8 C.F.R. § 204.5(m) (3) states, in pertinent part, that each 
petition for a religious worker must be accompanied by: 

(i) Evidence that the organization qualifies as a 
nonprofit organization in the form of either: 

(A) Documentation showing that it is exempt from 
taxation in accordance with section 501 (c) (3) of the 
Internal Revenue Code of 1986 as it relates to religious 
organizations; or 

(B) Such documentation as is required by the Internal 
Revenue Service to establish eligibility for exemption 
under section 501 (c) (3) . 

To address this requirement, the petitioner submitted a copy of a 
"statement by domestic nonprofit corporation1' filed with the State 
of California's Secretary of State, and a copy of a California 
state tax exemption application dated May 15, 1991. The director 
determined and the AAO concurs that the petitioner failed to 
establish that it possesses federal tax exempt status. 

Another issue raised by the director is whether the petitioner 
established that it had the ability to pay the proffered wage. 

In pertinent part, 8 C.F.R. 5 204 -5 (g) (2) states: 

Ability of prospective employer to pay wage. Any 
petition filed by or for an employment-based immigrant 
which requires an offer of employment must be 
accompanied by evidence that the prospective United 
States employer has the ability to pay the proffered 
wage. The petitioner must demonstrate this ability at 
the time the priority date is established and continuing 
until the beneficiary obtains lawful permanent 
residence. Evidence of this ability shall be either in 
the form of copies of annual reports, federal tax 
returns, or audited financial statements. 
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8 C.F.R. § 204.5 (m) (4) further describes the evidence required to 
establish a job offer: "[tlhe documentation should clearly indicate 
that the alien will not be solely dependent on supplemental 
employment or solicitation of funds for support." 

In a request for additional evidence, the director requested the 
petitioner to submit evidence of the petitioner's ability to pay 
the beneficiary's proffered wage. The petitioner failed to provide 
any evidence in its response to the director's request. On appeal, 
the petitioner submits financial statements as of December 31, 2001 
and a copy of its 2001 federal tax return. The financial 
statements are not audited as required by the regulations. The 
single-year tax return shows that the petitioner's expenses exceed 
its revenue, thus, the petitioner has failed to overcome the 
director's objection to granting the petition. 

The final issue in this matter is whether the beneficiary had been 
continuously carrying on a religious occupation for the two years 
preceding filing. 

8 C.F.R. § 204.5(m) (1) states, in pertinent part, that: 

All three types of religious workers must have been 
performing the vocation, professional work, or other 
work continuously (either abroad or in the United 
States) for at least the two year period immediately 
preceding the filing of the petition. 

The petition was filed on April 26, 2001. Therefore, the 
petitioner must establish that the beneficiary was continuously 
carrying on a religious occupation since at least April 26, 1999. 
To address this requirement, the petitioner provided the Bureau 
with a letter written by the pastor of the petitioning church that 
states that the beneficiary has been a member and an evangelist of 
the petitioning church since his arrival in the United States 
(November 16, 1999). In a request for additional evidence, the 
director requested documentation that the beneficiary had been paid 
for his services. The petitioner failed to submit such evidence. 
On appeal, the petitioner submits a federal tax return that shows 
that the petitioner paid wages to only one individual and not to 
the beneficiary. The petitioner has failed to overcome this 
objection of the director. 

The burden of proof in these proceedings rests solely with the 
petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, the 
petitioner has not sustained that burden. 

ORDER: The appeal is dismissed. 


