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DISCUSSION: The immigrant visa petition was denied by the
Director, Vermont Service Center, and 1is now Dbefore the
Administrative Appeals Office (RAO) on appeal. The appeal will be
dismissed.

The petitioner is a church affiliated with Seventh Day Adventist
denomination. The petitioner seeks classification of the
beneficiary as a special immigrant religious worker pursuant to
section 203 (b) (4) of the Immigration and Nationality Act (the Act),
8 U.S.C. § 1153(b)(4), in order to employ. her as a Bible
instructor.

The director denied the petition, finding that the petitioner
failed to establish that the offered position qualifies as a
religious occupation for the purpose of special immigrant
classification, and that the beneficiary has had the requisite two
years of continuous experience in a religious occupation.

On appeal, counsel for the petitioner submits a brief.

Section 203 (b) (4) of the Act provides classification to qualified
special immigrant religious workers as .described in section
101 (a) (27) (C) of the Act, 8 U.S.C. § 1101(a) (27) (C), which pertains
to an immigrant who:

(1) for at least 2 years immediately preceding the time
of application for admission, has been a member of a
religious denomination having a bona fide nonprofit,
religious organization in the United States;

(ii) seeks to enter the United States—-

(I) solely for the purpose of carrying on the
vocation of a minister of that religious
denomination,

(II) before October 1, 2003, in order to work for
the organization at the request of the organization
in a professional capacity in a religious vocation
or occupation, or

(ITI) before October 1, 2003, in order to work for

the organization (or for a bona fide organization

which is affiliated with the religious denomination

and 1is exempt from taxation as an organization

described in section 501 (c) (3) of the Internal Code

of 1986) at the request of the organization in a
- religious vocation or occupation; and

(iii) has been carrying on such vocation, professional
work, or other work continuously for at least the 2-year
period described in clause (i).



The beneficiary is a 46-year old native and citizen of Trinidad.
On the Form I-360 petition, the petitioner indicated that the
beneficiary entered the United States as a B-2 nonimmigrant visitor
for pleasure on December 8, 1993.

The first issue to be addressed in this proceeding is whether the
petitioner established that the proposed position constitutes a
qualifying religious occupation for the purpose of special
immigrant classification.

8 C.F.R. § 204.5(m) (2) states, in pertinent part, that:

Religious occupation means an activity which relates to

a traditional religious function. Examples of
individuals in religious occupations include, but are
not limited to, liturgical workers, religious

instructors, religious counselors, cantors, catechists,
workers in religious hospitals or religious health care
facilities, missionaries, religious translators, or
religious broadcasters. This group does not include
janitors, maintenance workers, clerks, fund raisers, or
persons solely involved in the solicitation of
donations.

To establish eligibility for special immigrant classification, the
petitioner must establish that the specific position that it is
offering qualifies as a rellglous occupation as defined in the
regulatlons. The statute 1is silent on what constitutes a
"religious occupation" and the regulation states only that it is an
activity relating to a traditional religious function.
In a response to the director's request for additional evidence,
a pastor of the petitioning church wrote that:

We do not have published material which shows which
occupations are religious occupations, except for the
Articles of Incorporation and By-Laws, which state in
paragraph (3) that one purpose of the church is to

“address the immediate spiritual, phy51cal and social
needs of the people through religious services, prayer
group meetings and bible school.” Therefore, we have
set up a Bible School for this purpose.

This position of Bible Instructor is a full-time
position. The Bible Instructor will work more than 32

- hours per week. The duties and responsibilities are
to teach individuals from children to adult about the
Bible and how it impacts our church and ultimately our
lives.

There 1is no specific religious training within the
organization for this position, however [the
beneficiary] has not received formal training in a



seminary but holds an Associate in Science degree in
social work from [the] Borough of Manhattan Community
College which qualifies her to work with people.

The director determined that the record is insufficient to
establish that the position of Bible instructor qualifies as a
religious occupation. The director found that the petitioner
failed to establish that the position is traditionally a permanent
salaried position or that the duties of the position require
specific religious training.

On appeal, counsel for the petitioner asserts that the pertinent
regulation expressly lists religious instructors as a religious
occupation, and the proffered position of Bible instructor is
equivalent to a religious instructor position.

Counsel'’s argument is not persuésive. The Jjob title is not
dispositive. CIS evaluates each petition on a case-by-case basis.

The published literature provided by the petitioner fails to
provide that a Bible instructor is a traditional position within
the denomination. The published material does specifically list
other positions. It is noted that the director requested that the
petitioner list the duties and responsibilities associated with the
position and state the amount of time that is required each week
for the beneficiary to perform each duty and responsibility, but
that the petitioner failed to provide that information. In review,
the petitioner failed to establish that the position of Bible
instructor is traditionally a full-time salaried occupation within
the denomination.

The next issue to be addressed in this proceeding is whether the
beneficiary had been continuously carrying on a religious
occupation for the two years preceding the filing of the petition.

8 C.F.R. § 204.5(m) (1) states, in pertinent part, that:

All three types of religious workers must have been
performing the vocation, professional work, or other
work continuously (either abroad or in the United
States) for at least the two year period immediately
preceding the filing of the petition.

The petition was filed on April 30, 2001. Therefore, the
petitioner must establish that the beneficiary was continuously
carrying on a religious occupation since at least April 30, 1999.

The petitioner submitted a letter from one of its pastors, stating
that: :

[The beneficiary] has been a member of our church for
more than 2 years, and has worked in this position for
the past two vyears. While [the beneficiary] was not



paid for this work by way of a reqular salary, it was
not a voluntary service, and she was compensated on an
ad hoc basis.

The director determined that the petitioner had failed to establish
that the beneficiary has the required two years of continuous
experience in the religious occupation in the absence of any
evidence to show that the beneficiary had been paid for her
services.

The statute and its implementing regulations require that a
beneficiary had been continuously carrying on the religious
occupation specified in the petition for the two years preceding
filing. Because the statute requires two years of continuous
experience in the same position for which special immigrant
classification is sought, CIS interprets its own regulations to
require that, in cases of lay persons seeking to engage in a
religious occupation, the prior experience must have been full-time
salaried employment in order to qualify.

The legislative history of the religious worker provision of the
Immigration Act of 1990' states that a substantial amount of case
had developed on religious organizations and occupations, the
implication being that Congress intended that this body of case law
be employed in implementing the provision. See H.R. Rep. No. 101-
723, at 75 (1990).

In Matter of Sinha, 10 I&N Dec. 758 (Reg. Com. 1963), the
Commissioner determined that if the beneficiary were to receive no
salary for church work, he would be required to earn a living by
obtaining other employment. In analogous reasoning, CIS determines
that unpaid experience does not qualify as the beneficiary must
have sought outside employment to support himself. Further, without
certified income tax returns and W-2's, the AAO is unable to
determine how and whether the beneficiary has been employed.

Beyond the decision of the director, the petitioner failed to
provide sufficient evidence of its ability to pay the beneficiary.
See 8 C.F.R. § 204.5(g) (2). Since the appeal will be dismissed for
the reasons stated above, this issue will not be discussed further.

Further, while the determination of an individual's status or
duties within a religious organization is not under CIS’ purview,
the determination as to the individual's qualifications to
receive benefits under the immigration laws of the United States
rests within CIS. Authority over the latter determination lies
not with any ecclesiastical body but with the secular authorities
of the United States. Matter of Hall, 18 I&N Dec. 203 (BIA
1982); Matter of Rhee, 16 I&N Dec. 607 (BIA 1978).

. Immigration Act of 1990, Pub. L. No. 101-649, 104 stat. 4978 (1990).
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The burden of proof in these proceedings rests solely with the

petitioner. Section 291 of the Act,
petitioner has not sustained that burden.

ORDER: The appeal is dismissed.

8 U.S.C. § 1361. Here, the



