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DISCUSSION: The Director, Texas Service Center, initially approved the employment-based immigrant visa
petition. Upon further review, the director determined that the petition had been approved in error. The director
properly served the petitioner with a notice of intent to revoke, and subsequently revoked the approval of the
petition. The matter is now before the édministrative Appeals Office (AAO) on appeal. The appeal will be
rejected. .

The petitioner is a church: It seeks to classify the beneficiary as a special immigrant religious worker
pursuant to section 203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(4), to
perform services as an associate pastor. The director determined that the petitioner had not established: (1)
that the beneficiary had the requisite two years of continuous work experience as an associate pastor
immediately preceding the filing date of the petition; (2) that the position qualifies as a religious occupation;
or (3) the petitioner’s ability to pay the beneficiary’s proffered wage. ‘

8 CF.R. § 103.3(@)(1)({ii)B) states that, for purposes of this section and sections 103.4 and 103.5 6f this part,
affected party (in addition to the Service) means the person or entity with legal standing in a proceeding. It does
not include the beneficiary of a visa petition.

8 C.F.R. § 103.3(a)(2)(v) states that an appeal filed by a person or entity not entitled to file it must be rejected as
improperly filed. In such a case, any filing fee the Service has accepted will not be refunded.

The appeal has not been filed by the petitioner, nor by any entity with legal standing in the proceeding, but rather
by the beneficiary’s attorney. Therefore, the appeal has not been properly filed, and must be rejected.

When the director issued the notice of intent to revoke, the director sent a courtesy copy to the beneficiary. The
mailing of this courtesy copy did not cause the beneficiary to be an affected party in the proceeding. The only
response to this notice was from the beneficiary’s attorney, who has consistently been identified as counsel for
the beneficiary, and not as counsel for the petitioner. The director mailed the notice of revocation to the
attorney, but this error did not make the beneficiary an affected party, nor did it authorize the attorney to file a
valid appeal on the petitioner’s behalf.

Because the director did not send the revocation notice to the petitioner, it is not clear that the petitioner has
ever had the opportunity to file its own appeal. While it is too late for the petitioner to file a timely appeal,
the regulation at 8 C.F.R. § 103.3(a)(2)(v)(B)(2) states that, if an untimely appeal meets the requirements of a
motion to reopen or a motion to reconsider, the appeal must be treated as a motion, and a decision must be
made on the merits of the case. The official having jurisdiction over a motion is the official who made the
last decision in the proceeding, in this case the Service Center director. See 8 C.F.R. § 103.5(a)(1)(iD).
Pursuant to these regulations, if the petitioner chooses to file an appeal at this late date, the AAO cannot
accept that appeal, but the director must review the petitioner’s submission and determine whether it qualifies
as a motion to reopen or to reconsider.

ORDER: The appeal is rejected.



