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DISCUSSION: The Director, Vermont Service Center, denied the employment-based immigrant visa petition,
and the Administrative Appeals Office (AAO) dismissed a subsequent appeal. The matter is now before the
AAO on a motion to reopen. The motion will be dismissed as untimely filed.

Any motion to reopen a proceeding before the Service filed by an applicant or petitioner, must be filed within
30 days of the decision that the motion seeks to reopen, except that failure to file before this period expires,
may be excused in the discretion of the Service where it is demonstrated that the delay was reasonable and
was beyond the control of the applicant or petitioner. 8 C.F.R. § 103.5(a)(1)(i). If the decision was mailed,
the appeal must be filed within 33 days. See 8 C.F.R. § 103.5a(b). The date of filing is not the date of
mailing, but the date of actual receipt. See 8 C.F.R. § 103.2(a)(7)(1). A motion must be submitted to the
office maintaining the record upon which the unfavorable decision was made. 8 C.F.R. § 103.5(a)(1)(iii)(E).

The AAO dismissed the petitioner’s appeal on October 8, 2004. The cover page of the decision notified the
petitioner that the record of proceeding had been “returned to the office that originally decided your case,”
i.e., the Vermont Service Center. The petitioner submitted a motion not to the Vermont Service Center,
where the record under consideration was maintained, but to the AAO, which received the motion on
November 8, 2004. The AAO returned the motion, indicating “[w]e do not accept or process applications at
this address.” The petitioner mailed the motion to the Vermont Service Center, which received the motion on
November 24, 2004, 46 days after the issuance of the dismissal notice. Therefore, the motion was filed
untimely. Delay arising from improper filing is not beyond the control of the petitioner.

A motion that does not meet applicable requirements shall be dismissed. 8 C.F.R. § 103.5(a)(4). Because the
petitioner’s motion does not meet the requirement of being timely filed with the correct office, it must be and

hereby is dismissed.

ORDER: The motion is dismissed.



