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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is now
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will
be denied. '

The petitioner is a restaurant that seeks to employ the beneficiary as an assistant manager. The petitioner
endeavors to classify the beneficiary as a nonimmigrant worker in a specialty occupation pursuant to section
101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1 101(@)(15)XH)()(b).

The director denied the petition because the proffered position does not qualify as a specialty occupation. On
appeal, counsel submits a brief and additional information stating that the offered position qualifies as a specialty
occupation.

The issue to be discussed in this proceeding is whether the proffered position qualifies as a specialty
occupation.

Section 101(a)(15)H)(i}(b) of the Act, 8 U.S.C. § 1101(a)(15)(H)(i)(b), provides, in part, for the
classification of qualified nonimmigrant aliens who are coming temporarily to the United States to perform
services in a specialty occupation.

Section 214(i)(1) of the Act, 8 U.S.C. § 1184(i)(1), defines the term "specialty occupation" as an occupation
that requires:

(A) theoretical and practical application of a body of highly specialized knowledge, and

(B) attainment of a bachelor's or higher degree in the specific specialty (or its equivalent) as a
minimum for entry into the occupation in the United States.

The term "specialty occupation" is further defined at 8 C.F.R. § 214.2(h)(4)(ii) as:

[Aln occupation which requires theoretical and practical application of a body of highly
specialized knowledge in fields of human endeavor including, but not limited to, architecture,
engineering, mathematics, physical sciences, social sciences, medicine and health, education,
business specialties, accounting, law, theology, and the arts, and which requires the attainment of
a bachelor's degree or higher in a specific specialty, or its equivalent, as a minimum for entry
into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of
the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum requirement
for entry into the particular position;

(2) The degree requirement is common to the industry in parallel positions among similar
organizations or, in the alternative, an employer may show that its particular position is
so complex or unique that it can be performed only by an individual with a degree;
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(3) The employer normally requires a degree or its equivalent for the position; or

(4) The nature of the specific duties are so specialized and complex that knowledge required
to perform the duties is usually associated with the attainment of a baccalaureate or
higher degree.

Citizenship and Immigration Services (CIS) interprets the term “degree” in the criteria at 8 C.F.R.
§ 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific specialty that is

directly related to the proffered position.

The record of proceeding before the AAO contains: (1) the Form I-129 and supporting documentation; (2)
the director’s request for evidence; (3) the petitioner’s response to the director’s request for evidence; (4) the
director’s denial letter; and (5) the Form I-290B with supporting documentation. The AAO reviewed the

record in its entirety before issuing its decision.

The petitioner is seeking the beneficiary’s services as an assistant manager. Evidence of the beneficiary’s
duties was set forth in the Form I-129 petition with attachments, and in response to the director’s request for

evidence. According to this evidence the beneficiary would:
* Evaluate ways to recruit employees and find creative ways to retain experienced workers;
® Discuss wages, working conditions, and promotional opportunities with employees; |
® Handle the company’s employee benefits program;
¢ Assist the general manager in interviewing, hiring and firing employees;
® Recruit, interview and screen applicants;
®  Check references and extend job offers;

* Plan, organize, and direct training programs;

® Prepare and maintain an information database of applicants and employees to monitor wages,

vacation and sick time and other benefits;

* Supervise 20 employees which consist of cooks, waiters, hosts and hostesses, and kitchen workers;

®  Assign workers their shifts and hours of work;
* Train new staff and monitor employee performance; and

® Coordinate with the payroll processing firm and review payroll and tax reports.
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The petitioner requires a minimum of a degree in management or business administration for entry into the
proffered position.

Upon review of the record, the petitioner has failed to establish that a baccalaureate or higher degree or its
equivalent is normally the minimum requirement for entry into the offered position, or that a degree
requirement is common to the industry in parallel positions among similar organizations, as asserted by the
petitioner. Factors often considered by CIS when determining these criteria include: whether the Department
of Labor’s Occupational Outlook Handbook (Handbook) reports that the industry requires a degree; whether
an industry professional association has made a degree a minimum entry requirement; and whether letters or
affidavits from firms or individuals in the industry attest that such firms “routinely employ and recruit only
degreed individuals.” See Shanti Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D. Minn. 1999) (quoting
Hird/Blaker Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989)).

Upon review of the record, the petitioner has failed to establish that the proffered position qualifies as a
specialty occupation. The AAQ routinely consults the Department of Labor’s Occupational Outlook
Handbook (Handbook) for information about the duties and educational requirements of particular
occupations. The duties of the proffered position are essentially those noted for food service managers as
described in the Handbook, not a human resource manager as contended by the petitioner. The Handbook
notes that food service managers are responsible for the daily operations of restaurants and other
establishments that prepare and serve meals and beverages to customers. Besides coordinating activities
among various departments, such as kitchen, dining room, and banquet operations, food service managers
ensure that customers are satisfied with their dining experience. In addition, they oversee the inventory and
ordering of food, equipment, and supplies and arrange for maintenance and upkeep of the restaurant.
Managers are generally responsible for all of the administrative and human-resource functions of the
business, including recruiting new employees and monitoring employee performance and training. The duties
described by the petitioner fall squarely within these responsibilities. The Handbook notes that a bachelor’s
degree in restaurant and food service management provides strong preparation for a career in this occupation.
Candidates are recruited, however, from two and four-year college hospitality management programs, as well
as from technical institutes and other institutions offering programs leading to associate degrees or other
formal certification.  Thus, the petitioner has not established the first criterion of 8 C.FR.
§ 214.2(h)(4)(iii)(A), that a baccalaureate or higher degree, or its equivalent, is normally the minimum
requirement for entry into the position.

The petitioner contends that a degree in a specific specialty is common to the industry in parallel positions
among similar organizations, and in support of this assertion submits three Jjob advertisements from other
national restaurant chains for restaurant management positions. These three advertisements require a
four-year degree, but do not indicate that the degree need be in any specific educational discipline. Further,
three job advertisements (il Kentucky Fried Chicken, and Taco Bell — all owned by the same
company) are insufficient in scope to establish an industry standard for the educational requirements of the
position. The petitioner also provided copies of several job advertisements for human resource positions with
companies that are not similar to that of the petitioner. As previously noted, the proffered position is not that
of a human resource specialist or generalist, but that of an assistant manager in the restaurant industry. The
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advertisements are, therefore, of little evidentiary value and the petitioner has failed to establish the
referenced criterion at C.F.R. § 214.2(h)(4)(ii)(AX2).

The petitioner does not state that it normally requires a degree in a specific specialty for the proffered
position, and offers no evidence in this regard. The petitioner has failed to establish the criterion at C.F R.
§ 214.2(h)(4)(ii)(AX3).

Finally, the nature of the specific duties is not so specialized or complex that knowledge required to perform
them is usually associated with the attainment of a baccalaureate or higher degree in a specific specialty, nor
are the duties so complex or unique that they can be performed only by individuals with a degree in a specific
specialty. The duties to be performed are routine in the industry for food service managers and similar
employees. The petitioner has failed to establish cither of the referenced criteria at 8 C.FR.
§ 214.2(h)(4)(Gii)}(A)(2) or (4).

The petitioner has failed to establish that the offered position meets any of the criteria listed at 8 C.F.R.
§ 214.2(h)(4)(iii)(A). Accordingly, the AAO shall not disturb the director’s denial of the petition.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C.
§ 1361. The petitioner has not sustained that burden and the appeal shall accordingly be dismissed.

ORDER: The appeal is dismissed. The petition is denied.



