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DISCUSSION: The employment-based immigrant visa petition was denied by the Acting Director, Texas
Service Center, and is now before the Administrative Appeals Office (AAO) on appeal. The decision of the
director will be withdrawn and the petition will be remanded for further action and consideration. -

The petitioner is an organization whose mission “is to reduce illiteracy in the world.” It seeks to classify the
beneficiary as a special immigrant religious worker pursuant to section 203(b)(4) of the Immigration and
Nationality Act (the Act), 8 U.S.C. § 1153(b)(4), to perform services as a religious instructor. The director
determined that the petitioner had not established that the beneficiary had been engaged continuously in a
quallfymg religious vocation or occupation for two full years immediately preceding the filing of the petition
or that the position qualifies as that of a religious worker

On appe,al, counsel submits additional documentation.

" Section 203(b)(4) of the Act provides c]a551ﬁcat10n to qualified special immigrant religious workers as
described in section lOl(a)(27)(C) of the Act, 8§ U.S.C. § 1101(a)(27)(C), which pertams to an immigrant
who:

(i) for at least 2 years immediately preceding the time of application for admission, has
been a member of a religious denomination having a bona fide nonproﬁt religious
‘organization in the United States;

(ii) seeks to enter the United States--

(1) solely for the purpose of carrymg on the vocation of a mlnlster of that religious
denomination, :

~ (I) before October 1, 2008, in order to work for the organization at the request of
+ the organization in a professional capacity in a religious vocation or occupation, or

(1) before October 1, 2008, in order to work for the organization (or for a bona
fide organization which is affiliated with the religious denomination and is exempt
from taxation as an organization described in section 501(c)(3) of the Internal
Revenue Code 6f 1986) at the request of the organization in.a religious vocation or
~occupation; and

(iii) has been carrying on such vocation, professional work, or other work continuously for
at least the 2-year period described in clause (i).

The first issue presented on appeal is whether the petitioner established that the beneficiary had been continuously
em‘jployed in a qualifying religious vocation or occupation for two full years prior to the filing of the visa petition.

The regulation at 8 C.F.R. § 204.5(m)(1) states, in pertinent part, that “[a]n alien, or any person in behalf of the
alien, may file a Form 1-360 visa petition for classification under section 203(b)(4) of the Act as a section
101(a)(27)(C) special immigrant religious worker. Such a petition may be filed by or for an alien, who (either
-abroad or in the United States) for at least the two years immediately preceding the filing of the petition has been -
a member of a religious denomination which has a bona fide nonprofit religious organization in the United
States.” The regulation indicates that the “religious workers must have been performing the vocation, professional
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work, or other work continuously (either abroad or in the United States) for at least the two-year period
immediately preceding the filing of the petition.”

The regulation at 8 C.F.R, § 204. 5(m)(3) states, in pertinent part, that each petition for a rellglous worker must be
accompanied’ by :

(ii) A letter from an authorized official of the religious organization in the United States .
which (as applicable to the particular alien) establishes:

(A) That, immediately prior to the filing of the petition, the alien has the required
two years of membership in the denomination and the required two years of
experience in the religious vocation, professional religious work, or other religious
work. .

The petition was filed on July 7, 2004. Therefore, the petitioner must establish that the beneficiary was
continuously working as a religious instructor throughout the two-year period immediately preceding that date.

In its June 7, 2004 letter accompanying the petitioner’s president, Reverend _ statéd that the
beneficiary has been “performing activities relating to a religious instructor” since 1999. According to Reverend

[The beneficiary] -has been responsible for the implementation, training and execution of
religious programs, also, for the education and training of our religious workers in other
countries in order to expand the knowledge and services of our religious community. He
organizes ‘and documents finding of studies and prepares recommendations for
implementations [sic] of new methods, procedures and institutional changes. [He] also travels
to countries where we serve to prepare, participate and instruct in seminars. He is the person in
charge of reviewing the reports of our offices around the world . . . in order to recommend and
plan programs and establishes strategies to improve the mission and visions of our religious
projects.

Reverend jjiitated that the beneficiary had worked in the United States pursuant to an R-1 nonimmigrant
religious worker visa since February 26, 2002, and although he does not state the specific terms of the

_ beneficiary’s employment during the qualifying period, he stated that the beneficiary would be compensated in
the proffered position at an annual rate of $34,000. :

In a letter dat_ed June 7, 2004, _ the petitioner’s executive director, stated that the beneficiary is a
full-time employee of the petitioning organization, performing services as a religious instructor. Mr. Forsberg
stated that the beneficiary is “responsible for the instruction, orientation, and training in our Religious and
Educational Programs, and he teaches our religious workers in data and tools to obtain a better control and the
development of our Rellglous and Educational Prolects ” Mr [l stated that the beneficiary travels to
different countries to train in seminars, and that in the headquarters, the beneficiary performed the following
duties:

o Keep up-to-date our literature, books and other materials.
o Organizes and documents of field studies and prepares statistical reports about the impact
of our religious projects.
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o Prepares recommendations for implementations [sic] of our new systems, procedures and
organization changes.

o Reviews reports of inventory of various countries . . . to implement programs, develop -
meeting and establish strategies to improve plans for our Religious and Educational
Projects.

o Support the offices in each country and keep them supplied with books; literature and the
materials of our Religious and Educational Projects.

The petitioner submitted no evidence with the petition to corroborate the beneficiary’s employment during the
qualifying period. Going on record without supporting documentary evidence is not sufficient for purposes of
meeting the burden of proof in these proceedings. Matter of Soffici, 22 1&N Dec. 158, 165 (Comm. 1998)
(citing Matter of Treasure Craft of California, 14 1&N Dec. 190 (Reg. Comm. 1972)).

In a request for evidence (RFE) dated March 12, 2005, the director instructed the petitioner to:

Submit a detailed description of the beneficiary’s prior work experience including duties,
hours, and compensation, accompanied by appropriate evidence (such as original pay stubs
or cancelled checks, earning statements, W-2’s or other probative evidence). Submit an IRS
certified copy of the beneficiary’s income tax returns with all the pertammg W-2s for the
two years preceding the filing of this petition.

In response, the petitioner submitted a copy of a job description, which lists the “essential job functions” of the
’ proffered position to include work at the local office:

a. Orient, Teach and Train Office personal [sic] in [the petitioner’s] Religious and
Educational Projects.

b. Orient and help others to know the Christian mission and goals of [the petitioning
organization]. .

c. Review and keep updated the [petitioner’s] educational books and the Religious materials
as Bible stories as a complement to other social or educational programs.

d. Organize, Request and Prepare a Statistical Reports [sic] of all the Religious Projects in all
the countries where [the petitioner] Works.

e. Keep updated the Statistic [sic] Database, Merging all the countries

f. Create and Develop new Options to the database as needed.

g.- Collaborate with the devotionals in the [petitioner’s] headquarter and affiliates.

Duties with the affiliated offices were listed to include:

" h. Travel to the Affiliated in the Countries to Supervise, Orient, Teach and Instruct in [the
petitioner’s] Religious and Educational Projects.

i. Programming, leading and participating in seminars and trainings. It could be seminars for
Literacy Teachers, Bibles [sic] Studies for Christian leaders, Seminars for Christian Social
Workers.

j-  Review the reports and statistics in each country of: teachers, centers and students of our
religious programs.

k. Give support by Telephone and Emails [sic] to [the petitioner’s] Staff in the countrles in
Project Reports, Programs and Tools
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The position description also includes a category of “other functions,” which includes warehouse supervision,
and cataloging and creatrng backup files for the server, digital books, audio and video tapes, among others
1tems

Also in response to the RFE, the petitioner submitted copies of the beneficiary’s Forms W-2, Wage and Tax
Statements, for the years 2002 through 2004. The Forms W-2 reflect that the beneficiary received wages from
Nordic Relief Alliance of $20,400, $33,120 and $35,360 in 2002, 2003 and 2004, respectively. The beneficiary
received a Form W-2 from the petitioner in 2002 in the amount of $9,100 and a Form 1099-MISC, Miscellaneous
Income, from the petitioner in 2002 and 2003 reflecting nonemployee compensation of $5,600 and $3,500,
respectively The petitioner offered no explanation as to the nature of this “nonemployee compensation.”

A copy of'a May 1, 2002 “Cost Sharing Agreement submitted with the petition and again in response to the RFE
1dent1ﬁes Nordic Relief Alliance as a “not for profit corporation established mainly to fund and support [the
petitioner] on behalf of Likarmissionen,” the Swedish Journal Social and Medical Foundation. According to the
agreement, the petitioner and Nordic Relief Alliance are responsible for “supervis[ing] the work and the hiring
and firing of its own respective employees” and that they would “not be liable to each other’s employees for the
employee’s compensation.” :

Reverend [llltated in a letter dated June 16, 2004:

[The beneficiary] has been a full time employee of [the petitioning organization] and is part of
the. Central American staff of the Central American project sponsored by Lakarmissionen.
[The beneficiary], as well as other [of the petitioner’s ] staff members, is paid through Nordic
Relief Alliance, Inc., as part of the [] agreement. '

This agreement is extended automatically every year. In the event of cancellation or
termination .. ., [the beneficiary’s] salary shall be paid by [the petitioner] as before.
In another document dated May 1, 2002, Mr.| ] who identified himself as representing Nordic Relief
Alliance, Inc., states that the organization took “responsibility for the salaries and benefits of [certain] current
employees” of the petitioning organization, including the beneficiary. The document indicated that the
employees would continue:to work “in behalf” of the petitioning organization. -

The petitioner submitted’ several documents rndlcatmg that the beneficiary part1c1pated in seminars and
training at various times throughout the two-year qualifying period. However, in response to the RFE, the
petitioner submitted copies of the beneficiary’s Forms 1040, U.S. Individual Income Tax Returns, for the
years 2002 through 2004. On each form, the beneficiary listed his occupation as network admin.”

The director determined that the beneﬁcrary s statement of hlS occupatron was contrary to that claimed by the
petltroner and that the petitioner had failed to submit evidence to resolve the inconsistency. See Matter of Ho,
19 1&N Dec. 582 (BIA 1988).

On appeal, the petitioner resubmits copies of airline tickets, travel itineraries and the beneficiary’s passport as
verification that the beneficiary traveled to other countries on behalf of the petitioning organization. However,
this documentation only serves to show that the beneficiary traveled internationally. None of the documents
contain any reference to the petltloner or any action taken on behalf of the petitioner by the beneﬁcrary or vice
versa. :
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The petitioner also resubmits copies of photographs that it states are of the beneficiary in his various travels on
behalf of the petitioner, and a letter certifying that the beneficiary worked for the petitioning organization as a
religious instructor. The petitioner submitted a breakdown of the beneficiary’s assigned job duties, reflecting that
he spent approximately 10% of his time performing administrative work such as warehouse supervision and
computer related activities. :

On appeal, the petitioner submits a copy of the beneficiary’s Form 1040X, Amended U.S. Individual Tax Return,
for 2003, in which he indicates that he misstated his occupation on his return. The return does not indicate why or
how the “misstatement” occurred. ‘

Nonetheless, we find that, while a portion of the beneficiary’s past employment in the proffered position included
some computer related work, the evidence sufficiently establishes that the position is that of a religious instructor
and that the beneficiary was primarily engaged in that occupation continuously during the two years immediately
preceding the filing of the visa petition.

Th‘é second issue is whether the petitioner established that the position qualifies as that of a religious worker.

According to the regulation at 8 C.F.R. § 204.5(m)(1), the alien must be coming to the United States at the
request of the religious organization to work as a religious worker.

The director determined that although the position was designated as that of religious instructor, the duties of
the proffered position indicated that it was really that of a network administrator. We withdraw this
determination by the director. The director concentrated on only a portion of the work that the petitioner
stated was performed by the beneficiary. Although the beneficiary identified his occupation as network
administrator on his tax returns, no other evidence in the record indicates that he served in this position.

The record sufficiently establishes that the proffered position qualifies as that of a religious worker and that the
- beneficiary is otherwise qualified for the visa preference classification.

Nevertheless, the case may not be approved as the record now stands, and it will be remanded to the director to
enter a new decision. ' ‘

The record does not establish that the petitioner is a bona fide tax-exempt religious organization.
The regulation at 8 CFR. § 204.5(m)(3)(i) states, in pertinent part:

(3) Initial évidence. Unless otherwise specified, each petition for a religious worker must be
accompanied by:

(i) Evidence that the organization qualifies as a nonprofit organization in the form of
either: ‘

\ . _ (A) Documentation showing that it is exempt from taxation in accordance with
§ 501(c)3) of the Internal Revenue Code of 1986 as it relates to religious
organizations (in appropriate cases, evidence of the organization's assets and

5 methods of operation and the organization's papers of incorporation under
applicable state law may be requested); or

i
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(B)' Such documentation as is required by the Internal Revenue Service to
establish eligibility for exemption under § 501(c)(3) of the Internal Revenue
Code of 1986 as it relates to religious organization.

To meet the requirements of 8 C.F.R. § 204.5(m)(3)(1)(A), a copy of a letter of recognition of tax exemption
issued by the Internal Revenue Service (IRS) is required. In the alternative, to meet the requirements of 8 C.F.R. §
204.5(m)(3)(i)(B), a petitioner may submit such documentation as is required by the IRS to establish eligibility
for. -exemption under section 501(c)(3) of the Internal Revenue Code (IRC) of 1986 as it relates to religious
organizations. This documentation includes, at a minimum, a completed IRS Form 1023, the Schedule A
supplement, if applicable, and a copy of the organizing instrument of the organization, which contains a proper
dissolution clause and which specifies the purposes of the organization. ' :

The petitioner submitted a copy of a November 8, 1993 letter from the IRS, conﬁrmmg its tax-exempt status as an
organization descrlbed in sections 170(b)(1)(A)(V1) and 509(a)( 1) of the IRC. :

An organization that qualifies for tax exemption as a publlcly supported organization under section
170(b)(1)(A)(vi) of the IRC can be either religious or non-religious. The burden of proof is on the petitioner to
establish that its classification under section 170(b)(1)(A)(vi) derives primarily from its religious character, rather
than from its status as a publicly supported charitable and/or educational institution.

Because the IRS determination letter that classifies an entity under section 170(b)(1)(A)(vi) of the IRC cannot, by
itself, establish that the entity is a religious organization, that determination letter cannot satisfy 8 C.F.R. §
204.5(m)(3)(i)(A). The other option, at that point, is to comply with 8 C.F.R. § 204.5(m)(3)(iX(B) by submitting
thedocumentation that the IRS would require to determine that the entity is a religious organization.

The organization can establish this by submitting documentation that establishes the religious nature and purpose
of ‘the organization, such as brochures or other literature describing the religious purpose and nature of the
activities of the organization. The necessary documentation is described in a memorandum from William R.
Yates, Associate Director of Operation for CIS, Extension of the Special Immigrant Religious Worker Program
and Clarification of Tax Exempt Status Requirements for Religious Organizations (December 17, 2003):

(1) A properly completed IRS Form 1023,
(2) A properly completed Schedule A supplement, if applicable,
" (3) A copy of the: organizing instrument of the organization that contains the appropriate
. dissolution clause required by the IRS and that specifies the purposes of the organization,
~and : '
“(4) Brochures, calendars flyers and other literature describmg the religious purpose and
nature of the activities of the organization.

The above list is consistent with the regulatory requirement at 8 C.F.R. § 204.5(m)(3)(i)(B), cited above. The
memorandum specifically states that the above materials are, collectively, the “minimum” documentation that can
establish “the religious nature and purpose of the organization.” Thus, for example, a petitioner cannot meet this

~ burden by submitting only its articles of incorporation. Also, obviously, it is not enough merely for the petitioner

to submzt the documents listed above. The content of those documents must establish the religious purpose of the -
organization
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The petitioner submitted a copy of its articles of incorporation containing the dissolution clause required by the
IRS in its determination of tax-exempt status under section 501(c)(3) of the IRC, copies of pamphlets and
brochures, an October 4, 1993 certificate of exemption from the State of Florida, exempting the petitioner from
salés and use tax as an educational organization; and an October 4, 1998 certificate of exemption from the State
of F10r1da exempting the petitioner from sales and use tax as a charitable organization. The record does not
contaln a copy of the petitioner’s Form 1023.

‘ On remand, the director should address whether the petltloner has submitted sufﬁcxent evidence to establish that it
is a bona fide nonprofit religious organization.

. This matter will be remanded. The director‘méy request any additional evidence deem_ed warranted and should
allow the petitioner to submit additional evidence in support of its position within a reasonable period of time. As
always in these proceedmgs the burden of proof rests solely with the petitioner. Section 291 of the Act, 8 U.S.C.
§ 1361.

ORDER: . The director’s decision is withdrawn. The petition is remanded to the director
for further action in accordance with the foregoing and entry of a new decision,
'~ which, if adverse to the petitioner, is to be certified to the AAO for review._



