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DISCUSSION: The Director, Vermont Service Center, denied the employment-based immigrant visa petition.
The matter is now before the Administrative Appeals Office on appeal. The appeal will be dismissed.

The petitioner is identified as a Muslim mosque. It seeks to classify the beneficiary as a special immigrant
religious worker pursuant to section 203(b)(4) of the Immigration and Nationality Act (the Act), § U.S.C.
§ 1153(b)(4), purportedly to perform services as a religious teacher. The director determined that the petitioner
had not established that the beneficiary had the requisite two years of continuous work experience as a religious
teacher immediately preceding the filing date of the petition. In addition, the director cited numerous credibility
issues arising both from the lack of documentation of the beneficiary’s claimed past work and from the large
number of similar petitions filed by the petitioner within a short period of time. .

On appeal, the director of the petitioning mosque asserts that the beneficiary worked as claimed, and that the rapid
growth of the congregation has necessitated substantial growth in the petitioner’s teaching staff.

Section 203(b)(4) of the Act provides classification to qualified special immigrant religious workers as described
in section 101(a)(27)C) of the Act, 8 U.S.C. § 1101(a)}(27)(C), which pertains to an immigrant who:

(1) for at least 2 years immediately preceding the time of application for admission, has been a
member of a religious denomination having a bona fide nonprofit, religious organization in the
United States:

(11) seeks to enter the United States--

(I) solely for the purpose of carrying on the vocation of a minister of that religious
denomination, ‘

(ID) before October 1, 2008, in order to work for the organization at the request of the
organization in a professional capacity in a religious vocation or occupation, or

(II) before October 1, 2008, in order to work for the organization (or for a bona fide
organization which is affiliated with the religious denomination and is exempt from
taxation as an organization described in section 501(c)(3) of the Internal Revenue Code
of 1986) at the request of the organization in a religious vocation or occupation; and

(111) has been carrying on such vocation, professional work, or other work continuously for at
least the 2-year period described in clause (1).

The regulation at 8 C.F.R. § 204.5(m)(1) indicates that the “religious workers must have been performing the
vocation, professional work, or other work continuously (either abroad or in the United States) for at least the
two-year period immediately preceding the filing of the petition.” 8 C.F.R. § 204.5(m)(3)(i1)(A) requires the
petitioner to demonstrate that, immediately prior to the filing of the petition, the alien has the required two
years of experience in the religious vocation, professional religious work, or other religious work. The
petition was filed on February 28, 2001. Therefore, the petitioner must establish that the beneficiary was
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continuously performing the duties of a religious teacher throughout the two years immediately prior to that
date.

On the Form I-360 petition, the petitioner indicated that the beneficiary arrived in the United States on
November 15, 1998. This date was more than two years prior to the petition’s filing date, but for reasons that
will be discussed, this information bears on the credibility of assertions offered in support of the petition. The
initial submission includes a photocopy of the beneficiary’s passport. The document was issued in New York
on June 12, 2000, and therefore it is of no use in determining the beneficiary’s whereabouts in 1998. Under
“Profession of Bearer,” the passport states “Business.”

In a May 9, 1997 letter submitted with the initial filing, [N dircctor of the petitioning entity,
states: “We have seven teachers working for our Organization.” In the same letter, ||| Gzl sttcs
that the petitioning mosque is located in the basement of a store. The address of the petitioning mosque has not
changed since the date of this letter. Other materials submitted by the petitioner indicate that the store sells
greeting cards. A May 28, 1998 letter from _ indicates: “At present we have 33 teachers.”

In a letter dated February 26, 2001, the time of the initial filing, ]-tates:

[The beneficiary] is one of our professional religious teachers. . . .

[The beneficiary has been] one of the members of our organization for 2 years and has in total
more than nine years experience in teaching religion to the Muslim community. . . . He works
40 hours a week, Monday to Friday, from 3:00 PM to 11:00 PM. As he has no social security
number, we cannot put him on our payroll. However, our organization is paying him $200.00
(cash) per week. . . .

[M]ost of the community members contact us to provide them [with a] professional religious
teacher in their homes, whether a mosque is close to their residence or not. The religious
teacher has to teach in a mosque as well as in houses according to the need of the community.

The petitioner submits several letters, purportedly from parents of the beneficiary’s students. The letters all
follow an identical format, the only variations being names and addresses. Each letter indicates that the
beneficiary has taught the children in the household “since September 20, 1998 to present.” There is no
indication of the duration or frequency of the lessons.

The petitioner submits a copy of its IRS Form 941 Employer’s Quarterly Federal Tax Return for the last
quarter of 2000. Line 1, “Number of employees,” has been left blank. On IRS Form 990, Return of
Organization Exempt From Income Tax, the petitioner claims to have paid $456,400 in salaries and wages
during 1999. The petitioner submits copies of Form W-2 Wage and Tax Statements and the accompanying
transmittal form, indicating that the petitioner paid 42 employees a total of $515,800 in 2000.

On September 17, 2001, the director issued a request for evidence instructing the petitioner to submit various
types of documentation to establish the beneficiary’s eligibility and the existence of a hona fide job offer.
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In response, repeatedly reaffirms the claim that the beneficiary has worked for the

petitioner “since September 20, 1998.” _ also states:

at the time of filing the beneficiary’s petition we [had] 36 teachers and not 37 on our payroll
.. . whereas, at present we have 38 teachers working for our organization. . . . We have 34-44
employees on our payroll [at any given time]. . . . The beneficiary is not on our payroll due to
non availability of his Social security number; however, we are paying him $200-00 (cash)
per week. We have 127 other teachers of this type who do not have social security numbers
and our organization is paying them also in cash.

It is submitted that, our organization filed 193 petitions since 1993. . ..

At present our 128 religious employees have no soctal security number our organization is
paying them $25600.00 weekly while thirty-eight employees are on our payroll and our
organization is paying them $9900.00 weekly.

The petitioner submits copies of additional Form 990 returns, the most recent of which indicates that the
petitioner took in $829,751 in 2000; $515,800 of that amount went into the salaries of 42 employees, as
shown by the Forms W-2 discussed previously. The remaining income is not sufficient to provide full-time
wages for dozens of additional undocumented workers as claimed. Thus, the petitioner’s tax documents,
while voluminous, fail to support the petitioner’s claim to maintain a sizeable full-time teaching staff that is
considerably larger than the few dozen employees identified in tax records.

The director denied the petition on August 28, 2002, stating that the petitioner’s claim to employ well over a
hundred teachers “does not seem believable.” The director also noted that, while the petitioner has repeatedly
claimed that the beneficiary “has been employed continuously since September 20, 1998,” the petitioner has
also claimed that the beneficiary entered the United States almost two months after that date, on November
15, 1998. The director found that these claims contradict one another.

On appeal,_ repeats, several times, that the beneficiary has worked for the petitioner since
September 20, 1998; he never explains how this is consistent with the initial claim that the beneficiary did not

enter the United States until about eight weeks later. Thus, this credibility issue remains, and it is only
compounded by the passport issued to the beneficiary in 2000, indicating that the beneficiary’s profession was
“business.” The passport is the only document in the record that both relates to the beneficiary and originates
from during the 1999-2001 qualifying period. It is significant, therefore, that this document offers no
indication that the beneficiary is a religious worker.

e statcs: “The number of [the petitioner’s] full time employees has been graduall
increasing due to rapidly growing needs of the Muslim Community.” In a separate letter,
once again cites the parents’ letters that had accompanied the initial filing. He also claims: “We have hired
over 100 teachers according to community demand during the period [of] three years from January 14, 1998
to April 14, 2001.”
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The petitioner submits a copy of its Form 990 for 2001, indicating that the petitioner’s total revenue for the
year was $1,985,358, and its total expenses for the year amounted to $2,044,108. The petitioner reported
$1,884,251 in salaries and wages. By comparison, in 2000 the petitioner had reported only $829,751 in
revenue; $624,234 in expenses; and $515,800 in salaries. The petitioner offers no objective, verifiable
documentation to corroborate this claim of massive growth.

I c2ims that teaching students in their homes, rather than at the mosque or some other
central location, “is practicable, economical, saving time and easy for the parents, children and teachers.” He
contends that many parents are unable to transport their children back and forth to the mosque for lessons, and
also that there would be “wastage of time to bring the students to our place.” These claims are difficult to
defend. The petitioner has not explained why it is “economical” to send over a hundred teachers from house
to house, teaching each family separately, instead of hiring a smaller teaching staff to provide the same
lessons to larger groups at a central location. With respect to the time expended in transporting students to the
mosque, an equal amount of time is required to transport teachers from the mosque to a student’s home.
Additional time is then required for that teacher to travel from one home to the next. The petitioner’s claimed
system of house-to-house teaching appears, from the information provided, to be highly impractical and time
consuming, as well as expensive.

Gtven the enormous expense of maintaining a large full-time staff to perform work that could be performed
part-time by a much smaller staff, the claim that the petitioner employs a massive number of house-to-house
teachers appears to be intended to explain the tremendous volume of petitions filed by the petitioner in a very
short period of time. The petitioner’s assertions in this vein are sorely lacking in credibility.

When considering the petitioner’s credibility, additional information bears consideration. On September 22,
2004,ﬁwas convicted in federal court on eight criminal counts of visa fraud and related
charges. He was subsequently sentenced to a term of 51 months in prison. A press release from the United
States Attorney, Southern District of New York, relates details of the charges:

-‘ was convicted of all eight counts of an Indictment that charged him with conspiring
to submit hundreds of false applications on behalf of illegal aliens under the Religious
Worker Program . . . and to obtain genuine Social Security cards in false names. N
was also convicted of making false statements to INS agents related to the investigation. . . .

According to the Indictment and as proved at trial, filed fraudulent paperwork with
the INS for numerous non-religious workers to obtain Religious Worker visas for which the
aliens were not eligible in exchange for fees ranging from $5,000 to $8,000 in cash.

also orchestrated a complex fraudulent payroll scheme whereby he issued bogus
payroll checks to the applicants on a bi-weekly basis, requiring the illegal aliens to return to
him the amount of the check in cash, plus an additional amount that [JJJij told the aliens
was required to pay his employer taxes. | hen filed tax returns for the mosque,
issued W-2’s to the applicants, and required them to file personal tax returns stating that they
were employed as religious workers at the mosque. This scheme was operated to further
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deceive the INS into believing that -s mosque was a large-scale entity with a
burgeoning congregations SCW s many religious workers. The Government’s
evidence at trial showed that rastically overstated the operations of his mosque and
the size of his congregation.

_s fraud conviction, while not the basis for the director’s denial, nevertheless serves as
proof that the director was entirely justified in doubting the petitioner’s claims regarding the size and
personnel needs of its congregation.

The “preponderance of the evidence” standard requires that the evidence demonstrate that the applicant’s
claim is “probably true,” where the determination of “truth” is made based on the factual circumstances of
each individual case. Matter of E-M-, 20 1&N Dec. 77, 79-80 (Comm. 1989). In evaluating the evidence,
Matter of E-M- also stated that “[t]ruth is to be determined not by the quantity of evidence alone but by its
quality.” Id. Thus, in adjudicating the application pursuant to the preponderance of the evidence standard, the
director must examine each piece of evidence for relevance, probative value, and credibility, both individually
and within the context of the totality of the evidence, to determine whether the fact to be proven is probably
true.

Even if the director has some doubt as to the truth, if the petitioner submits relevant, probative, and credible
evidence that leads the director to believe that the claim is “probably true” or “more likely than not,” the
applicant or petitioner has satisfied the standard of proof. See U.S. v. Cardozo-Fonseca, 480 U.S. 421 (1987)
(defining “more likely than not” as a greater than 50 percent probability of something occurring). If the
director can articulate a material doubt, it is appropriate for the director to either request additional evidence
or, if that doubt leads the director to believe that the claim is probably not true, deny the application or
petition.

Here, the submitted evidence fails to establish the truth of the petitioner’s claims. The tax documents offer no
specific evidence that the beneficiary worked for the petitioner as claimed. Because the family letters are
virtually identical to one another, it is clear that they derive from a common source of undetermined
credibility.  Ultimately, the petitioner’s claim hinges on the assertions of Muhammad Khalil, who, as
explained above, has been convicted and incarcerated on fraud charges directly related to special immigrant
religious worker petitions.

When a petitioner is known to have been involved in immigration fraud on a large scale, we cannot ignore
that petitioner’s inability to provide persuasive evidence in regard to individual petitions. Doubt cast on any
aspect of the petitioner’s proof may lead to a reevaluation of the reliability and sufficiency of the remaining
evidence offered in support of the visa petition. It is incumbent upon the petitioner to resolve any
inconsistencies in the record by independent objective evidence, and attempts to explain or reconcile such
inconsistencies, absent competent objective evidence pointing to where the truth, in fact, lies, will not suffice.
Matter of Ho, 19 1&N Dec. 582, 586 (BIA 1988). If Citizenship and Immigration Services (CIS) fails to
believe that a fact stated in the petition is true, CIS may reject that fact. Section 204(b) of the Act, 8 U.S.C.
§ 1154(b); see also Anetekhai v. IN.S., 876 F.2d 1218, 1220 (5th Cir.1989); Lu-Ann Bakery Shop, Inc. v.
Nelson, 705 F. Supp. 7, 10 (D.D.C.1988); Systronics Corp. v. INS, 153 F. Supp. 2d 7, 15 (D.D.C. 2001).
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Taking the above factors into account, we cannot find that the petitioner has submitted credible, probative
evidence to show that the beneficiary meets the two-year continuous employment requirement. Therefore, the
petitioner has not established that the beneficiary qualifies for the classification sought; and there exist very
firm grounds for doubting that a bona fide job offer exists at all.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
The petitioner has not sustained that burden. Accordingly, the appeal will be dismissed.

ORDER: The appeal is dismissed.



