- 11 3 U.S. Department of Homeland Security
PUBL{C COP‘Y 20 Mass. Ave., N.W., Rm. 3000
Washington, DC 20529

U.S. Citizenship

identifying data deleted to and Immigration

prevent cioully unwarranied
invasion of personal privacy

4

FILE: I Office: NEBRASKA SERVICE CENTER ~ Date:  AUG 21 2008
LIN 06 155 50357

PETITION: Special Immigrant Pursuant to Section 203(b)(4) of the Immigration and Nationality Act (the
Act), 8 U.S.C. § 1153(b)(4), as an Immigrant Who Was Employed With the Panama Canal
Company, Canal Zone Government, or U.S. Government in the Canal Zone Pursuant to
section 101(a)(27)(E) of the Act.

ON BEHALF OF PETITIONER:

SELF-REPRESENTED

INSTRUCTIONS:
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DISCUSSION: The immigrant visa petition was denied by the Director, Nebraska Service Center, and is now
before the Administrative Appeals Office (AAQO) on appeal. The appeal will be dismissed with a finding of fraud
and material misrepresentation.

The petitioner seeks classification as a special immigrant pursuant to section 203(b)(4) of the Immigration
and Nationality Act (the Act), 8 U.S.C. § 1153(b)(4), as an alien who was employed with the Panama Canal
Company, Canal Zone Government, or U.S. Government in the Canal Zone pursuant to section 101(a)}(27)(E)
of the Act. The director denied the petition based upon consideration of the petitioner’s eligibility under
section 101(a)(27)(F) of the Act, rather than section 101(a)(27)(E) of the Act as indicated on the petition.

The petitioner submitted a timely appeal and reiterated his claim of eligibility pursuant to section 101(a)(27)(E) of
the Act. On June 30, 2008, in accordance with the regulation at 8 C.F.R. § 103.2(b)(16)(i), this office issued a
notice advising the petitioner of derogatory information indicating that he submitted falsified material in
support of his petition. The notice specifically observed that the petitioner signed the Form I-360, thereby
certifying under penalty of perjury that “this petition and the evidence submitted with it are all true and
correct.”

Regarding the inconsistent and derogatory evidence contained in the record, the AAQ’s notice stated:

In support of your petition, you submitted a letter dated February 15, 2006 from l-
Acting Supervisor, Personnel Files Unit, of the Autoridad del Canal de Panama
(ACP) who stated:

You were employed by our agency from January 1, 1979 until December 31,
1989 in two capacities. You were the manager of the base commissary at Fort
Jackson from January 1, 1979 to March 15, 1980. Subsequently, you were
transferred to the procurement division as a buyer of marine equipment and
parts. You remained in this post until December 31, 1989.

Although the letter indicates that you were an employee of ACP in January 1979, before
the date the treaty entered into force, the record does not establish that ACP is the same
entity as the Panama Canal Company or the Canal Zone Government. In fact, according to
the language of the treaty, the Panama Canal Company “ceased to operate” on October 1,
1979, the date the treaty entered into force. Panama Canal Treaty, Sept. 7, 1977, U.S.-
Pan., art. III, para. 10, available at http:;//www.state.gov/p/wha/rinks/11936.htm.
Accordingly, you have failed to establish that you were an employee of the Panama Canal
Company or of the Canal Zone government before October 1, 1979. Moreover, you
submitted no testimonial or documentary evidence to establish that you were a “resident in
the Canal Zone” on June 1, 1979, the date of the exchange of instruments of ratification.
While these facts alone are sufficient to find that you are ineligible classification as a
special immigrant, we note additional discrepancies that cast doubt on the veracity of this
employment letter. First, it does not appear that ACP even existed in 1979 when Ms.
Tl indicates that you purportedly began your employment with them. Rather, ACP was
established pursuant to the Organic Law Panama Canal Authority, Panama Legislative
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Assembly, Law No. 19 (June 11, 1997).! Second, although IR indicates that you
were employed at Fort Jackson, the record contains no evidence of the existence of a Fort
Jackson in the Panama Canal Zone.

Pursuant to the regulation at 8 C.F.R. § 103.2(b)(16)(i), the petitioner was afforded thirty days (plus 3 days for
mailing) in which to submit evidence to overcome the derogatory information cited above.

The petitioner responded to the AAO’s notice on July 28, 2008. In his July 23, 2008 affidavit, the petitioner
does not dispute the findings made in the AAO’s notice or contest his ineligibility for classification. Rather,
the petitioner claims that he hired an attorney who promised to help the petitioner and his family to file the
“papers to get legal.” The petitioner further asserts that he is “very distressed by what has happened,” that he
did not understand what the attorney was doing and feels like he has been taken advantage of by the attorney.
We are not persuaded by the petitioner’s claims. Although the petitioner was assisted in preparing the Form
1-360, the record does not contain a Form G-28, Notice of Appearance as Attorney or Representative, that
indicates the petitioner was represented by an attorney or accredited representative in this proceeding in
accordance with the regulation at 8 CF.R. § 292.4(a). > As it relates to the instant appeal, it was the
petitioner who signed the appeal and continued to assert his eligibility for classification as a former employee
of the Panama Canal Company. Even if we were persuaded the petitioner had no part or understanding of the
documents and evidence that were filed and that he was a victim of an unscrupulous individual, which we are
not, there is no remedy available for a petitioner who assumes the risk of authorizing an unlicensed attorney
or unaccredited representative to undertake representations on its behalf. See 8 C.F.R. § 292.1. While we will
consider complaints based upon ineffective assistance of counsel against attorneys, the petitioner’s reliance on
the advice of a non-attorney cannot form the basis of a claim of ineffective assistance of counsel. See
Hernandez v. Mukasey, 524 F.3d 1014 (9" Cir. 2008) (“non-attorney immigration consultants simply lack the
expertise and legal and professional duties to their clients that are the necessary preconditions for ineffective
assistance of counsel claims™); ¢f. Matter of Lozada, 19 I&N Dec. 637 (BIA 1988), aff’d, 857 F.2d 10 (1st Cir.
1988) (requiring an appellant to meet certain criteria when filing an appeal based on ineffective assistance of
counsel).

As discussed above, the petitioner has submitted no further argument or evidence to demonstrate his
eligibility as a special immigrant defined in section 101(a)(27)(E) of the Act. Moreover, the petitioner has
failed to overcome the derogatory information contained in the record.

' ACP’s website, referenced on the ACP employment letter, confirms that the “[f]inal day of operation of the Panama
Canal Company and Canal Zone Government” was September 30, 1979, one day prior to the date the treaty entered into
force. See http://www.acp.gob.pa/eng/ctransition/milestones.html [accessed on February 1, 2008]. In addition, ACP
indicates that the ACP was created on December 27, 1997. See htip://www.pancana.com/eng/ctransition/milestones.html
[accessed on February 1, 2008].

? The Form 1-360 petition and other documents submitted by the petitioner in response to the July 28, 2008 AAO notice
indicate that an individual named of the Bay Area Law Center, LLP helped the petitioner to prepare his
petition. is not listed as an active member of the California State Bar Association, nor is there any

evidence in the record to show that he is an attorney and in good standing in any other state.
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Section 212(a)(6)(C) of the Act provides:

Misrepresentation. — (i) In general. — Any alien who, by fraud or willfully misrepresenting a material fact,
seeks to procure (or has sought to procure or has procured) a visa, other documentation, or admission into
the United States or other benefit provided under this Act is inadmissible.

Under Board of Immigration Appeals (BIA) precedent, a material misrepresentation is one which “tends to shut
off a line of inquiry which is relevant to the alien’s eligibility and which might well have resulted in a proper
determination that he be excluded.” Matter of S- and B-C-, 9 1&N Dec. 436, 447 (BIA 1961).

By filing the instant petition and submitting the evidence described above, the petitioner has sought to procure
a benefit provided under the Act through fraud and willful misrepresentation of a material fact. Because the
petitioner has failed to provide independent and objective evidence to overcome, fully and persuasively, our
finding that he submitted falsified documentation in support of the petition, we affirm our finding of fraud.
This finding of fraud shall be considered in any future proceeding where admissibility is an issue.

Regarding the instant petition, the petitioner’s failure to submit independent and objective evidence to
overcome the preceding derogatory information seriously compromises the credibility of the petitioner and the
remaining documentation. As stated above, doubt cast on any aspect of the petitioner’s proof may lead to a
reevaluation of the reliability and sufficiency of the remaining evidence offered in support of the visa petition.
See Matter of Ho, 19 1&N Dec. at 591.

The AAO maintains plenary power to review each appeal on a de novo basis. 5 U.S.C. § 557(b) ("On appeal
from or review of the initial decision, the agency has all the powers which it would have in making the initial
decision except as it may limit the issues on notice or by rule."); see also Janka v. U.S. Dept. of Transp.,
NTSB, 925 F.2d 1147, 1149 (9th Cir. 1991). The AAO’s de novo authority has been long recognized by the
federal courts. See, e.g., Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir. 1989).

The petition will be denied for the above stated reasons, with each considered as an independent and
alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for the benefit
sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has
not been met.

ORDER: The appeal is dismissed with a finding of fraud and willful misrepresentation of a
material fact.

FURTHER ORDER: The AAO finds that the petitioner knowingly submitted fraudulent documentation in
an effort to mislead CIS and the AAO on elements material to his eligibility for a
benefit sought under the immigration laws of the United States.



