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DlIS@XSSI[ON"J.he DiskIct Director, M~ami denied the special immigrant vlsa ~ t h o n .  Tlse znatter !s now 
befme the Admmskative kppea1s Office (!LAO) on ce?~ficetion. The M O  with&aws tke decisioc uf the 
district director and pants the petikon;. 

The pet~tionaer is a native and citizen of Hxti who seek classification as a specla! immigrant jv,-qenine @IS) 
p~rsuaxt to sectior 203(b)(4) of the hmi$irationz and Natiocallty Act (the Act), 8 U.$.C. 3 2 153@)$4). 

The dist5ct directm denied the petition ola December 20, 2004. The hskrkt director found that tlx peti:lsr,e~ 
was more than 18 yea?$ of age, an6 therefore was no 1,onger depe~dent upon a juvenile court for the State of 
F%omda, and no longer elagible SOT long-tern foster care. 

OD cert~ficatiozz, counsel for the petnboner has snbmrtted a brieS I:? support sf  a Ezndmg that the petitloner has 
established eB;gibinlty for SIJ statis, assefling t11aIt the &s'clJct &rector US C~hzenshp a ~ d  ~mn-igation 
Sewices (CIS), had ewoneonas:y deteMned that the petnkoner had aff;a_red his 18th bifiday. 

Seclao~ 283(b)(4) of tke Act yrov~des classification to quaIiEed specie1 immig-ant juveniles as described nn 
sectron 10 l (a)(27)(5) of the Act, which pertains to an immpant who is yzescnt in Ge Umted States- 

(a) who has beet declared dependerrt on a jnvenzik court locakcd un the United States or 
wl~orn such a c u d  has legally committed to, or placed -mde~ the cnstody of, an 
agercy or depamen: of a State and who has been deemed eligib'_e by that courk for 
long-term foster care due to abuse, neglect, or abandormert; 

(ii) f o ~  whom it has been determined in admlznistr~hve or jndrcial proceedings that rt 
wouid not be 112 the ailex's Sest inkrest to be ret-med to the a:ien9s 0:- parent's 
previous comfq of matnozal?ty or count7 of last h&nb~al residence; and 

(iii) IE whose case the Attorney Generrl $ec~etal-$r of Homeland Security] expressly 
consents to the dependency order sewnng as a preconditaon to the grant of specnal 
~rnnLngaf~t javensrrle status; exccgt that- 
@; zro jwenile coup: has ;cmsdiction to determine the custody stabs or 

p?acement of an alien in the actual or constmc'iive c~stody of t3e A"tom.ey 
General u17Iess the Attorney General specifically consents to s ~ c h  
junsd~ction; arC 

(JI) no natural yarent or prior adoptive Tarrent of my  alien prozded specnal 
~rnmig-ant status under thns subpa~agapk shall thereaIter, by virtue of r .ch 
~arentage, be accorded any nght, pnvrlege, or stabs under this Act . . . . 

Pu~suant to 8 C.F.R. 8 264.4 l(c3, an al:en is e:igib:e for classification as a special nmmipant under section 
iO1(a)(27)(S) of the Act if the alien: 

(1) Ts under twenty-one years of age; 
(2) Is mmanied; 

( 3 )  Has been declared dependent wpon a juveniIe cws]~e located in the United States in 
accordance with state l2w govemmg such declaratnons o? dependency, whle the 
allen was :n the United States aizd uxder the jurisdlcfim of the court; 



Page 3 

$44 Has been deemed elignble by the juve2ile court for long-term foster care; 

(5) Contanues to be dependent upon the juvenile coud and e:igible for long-term ffoste: 
tax, suck declaratio~a, dependency CX- eligibility cot having beex wcated, 
6eminated, or othemse ezded; and 

(6) Was been the subject of gudnonal proceedings or adminish-ahve procee$ings 
authorized or recspnzed by tlie javenile cowl Izl whnch n'c has been detesnaaned "rat 
it woz1Id not be :n the alien's best ixterest to be returned to the contnky of 
netnornality or last hab~~k,zI residence of the beneficiary or his or her pare~t  or 
parents . . . . 

The p e : n t i o n e r , i s  a nat~ve acd citizen of i-laiti. He was a p h e c d e d  on Ddober 29, 2002, as 
pan": of e group of Haitnan imnigrants who traveled to tke United States by Sozt. The goap reached Bank at 
Key Biscape, Fionda. At the time that he was amestcd, the petitioner stated that he was born on lDece:~be~ 
5, 1984, making hlna a mnor who was a lit& over one month short of 3ns i 8th bidl-xTlay, See Form Reco.rd qr 
Deportable/~?~admissiblcp Alien (Form 1-213)j", dated October 29, 2002. 

The then Im~iga t ion  and Wamal~zation Sewlee (INS) issmed a Kotice to Appear, W A )  agai-rast the 
yeMioner on 06~0bt2~ 29, 2002, placing Ezlsrn into renova1 p~occedlngs before the Immigration Co~n"i in 
M I Z ? ~ ~ ,  Florida. x;e petihoner was schednled for hearings :rr._ regard to 30th hls custody and zx~iga ' r ion 
status at whicl~ he was represented by counsel, The petitiolzer w~thdrew hns request to be rekased on bond at 
a hewmg held om November 14, 2002, at which time krs cowasel indicated that add~tnsnal documents were 
being gathered laa order is allow them to proceed onr that request. The 7etitronez songh'r asylurn and 
withholding of removal and a Eeakg  was held on January 29, 2003. The innmigation jadge granted tke 
application on the basis that h e  petitloner 5ad cicmonstrated past persecution and a well-founded fear oS 
perseeu?on 02 accostqt of his membersh~p 1s; a particdar social go i~p ,  n.e., Baitim ov12ans. T:?z INS 
appealed tke ~zrarn~g-ation judge's decision to the Board of Hrn~gat103 AppeaTs (BIA). The BW found the 
~mnkgr~tion ;edge ewed in de'cemining that 14aitian orphans are a p.rtlculxi- social goup and reversed "Ie 
decision. See Decision ofthe Board ofImmigration ABppeads, dated Augnst 21,2333. 

Dcnng %e cowse of the immigatiorz corn4 proceedmgs, tke petitioner testified incscsnstently as to kas age, 
hitially the petitloner testiiied a: a November 2032 hearing that he wodd be 18 yea~s old nn Dece~lilbe~ of that 
year, cozs~stent with the date off birth provided at his app-ehension and in Tins a s y h a  applicatioc. At a 
subsequext hearnng oc the asylum ap~lncation, the petidioner testified that he was balm on J a n ~ a y  4, 1985. 

The yecord refects tlxt the ytitloner was re'mmed to custody foB1owing the BM's deeislon, 8~16. t>ere weye 
various attempts by cou~sel to secure his release from custody, These aYempts were ultimately successf~l, 
and the bureau of Hrmmigration and C~stoms Exforcement (IICIE), the successor agency to the !EV% fo; ccstodial 
puqoses am0~1g others, ~ l ' ~ ~ m t e B y  released the ?etitione~ from custody on an z?ider of s~peryis~on on J a a a r y  
4 6,2006. 

Cw~nse! asserts: "DHS ~ecrztary-after extegsive review of the same evidence, hzd already 
detemmed t h a t i s  a juvenile when he decieed to release f i o m  detention md grant consent for 
Emso to pwsue deperdency in stake juvenile court." See Counse19s Brief in Respsne 50 Notice of 
Cert$cation dated Feb~wary 1 I, 2005, The M O  does 9ot agree wllh ~ounsel's assertions regarding the 
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effect of any actions taken by the Departmen: of Horneland Secxrty (DBS). The record contains a leMes 
dated J m e y  28, 2G04, addressed t k c o - c o u n s e l  to t ie  affimeys b a r .  :he Fhndz 
Imm&rant Advocacy Center $IAC) with yespect to t h ~ s  case. Tnat Ieaer specifically addressed the nssune off 
consen: by DMS to the jurisdiction 0% state juvenile court o v e ~  the custody issue so that the petidloner couid 
pmsue ssysee~ahaaarnigraz-it junven~le (SIJ) stab~s. The 1eCe: to cornsel granted consect to the ;w~sdic:ion of the 
state juvennle corn "for the !nmited pxpose of allowing [the petitiorer; to parsue an SS13 classification." The 
ietter goes on to state that while the state court could decnde whether to dlecBare the clicxt dependent om 5 e  
court andor c o ~ m i t  him to the custody of a state agency, the pant oSconse~t: 

does not constrlznte 2 findlxg or an emdorsement on any substantive zssue reIaang to SHJ 
staks. i t  merely constitutes a tiecision by ICE :ha': sufficient evidence exnsts to coase9t to 
the ;amsdnct:orn of a state jcvenrne court to w-ake ~ndepecde2t SncEngs, zelakcg to potentnal 
SZ3 status. This consent t o j ~ s d ~ c t i o ~  of the state court w11R automatncally tem;mate nl" (1) 
t5e state covix-t declines to either issue a dependency ordeli- or legaIly coimn%t  yo.^ client do, 
or place yox- cIient uader, the custody off an agency or depamect of the state, or ywx- 
c'nient is denzed SD status by the Bureau of Citizenship and lmmig~atron Semces (CIS). 

Conseqirently, no binding deteminatiocs have been made by DBS offficnals as to the pethoner's stat-~s as a 
juvenile fo: S%J pqposes. 

The A&-0 wdl text h n n  do the evidense ~n the record bearing oc the pet_tior,er3s date of birth, which, in t m ,  
w~l l  have a beanng on his eligibtlity for treatment as a dependent by the Sloida cozirts and on "sns eligldity 
f o ~  S H  stabs. The AAO Bxli1; orgacize 1:s disc~ssion according % the type of evidence contained in the 
record, i.e., testimoniaU, do~urnentaqr, and ~ ~ e d i c a l  evidence. 

Tlre Erst category of evidexce that exasts in the record ns wka: the AAO wnll refer to in gemran terns as 
test~monnal evidence, ard ~ncludes stateme~ts ~ a d e  by the petitioner orally to ~mmgat ion  o?ficna:s o: in 
app~rcstions or petnt;oa;s subrnntted on hns be5aif This decision has previously noted that the petitioner at :kc 
time of his apprehensnon 5: during the course of his :mmigatlon corn? kearizg had provnded his date of bi&h 
as ei':he~ December 1984 or January of 1985 both in his oral s8a:ements and in the wmitten applicatis~s filed 
on h;s behalff 

h adidion, t ! ~  fiIe also conta:ns a sworn statement made by the pe'ntiocer on November 24, 2004, in 
connection w:th the petitior for SHJi stakns. The petitioner was asked specifically why he Lad ornginanly 
claimed to have Seen born on January 4, 1985. The pet~tioner's expZena41sn was that he :?ad never seer his 
b~~"rhertificate prior to having ~t sl?om "r shim by his attorney who had obtssned it for ;rim. Me fuf~her stated 
that when his mother dred, hrs aunt told bin that he was nine years old. V&en amested, he was asked to 
p ~ o v d e  hns date of bif i ,  a d  stated that he didn't h o w  the year oi" his birth so he "us: gave a date." See 
A3$davit/Swom Statement of Ernso Joseph, dated November 22, 2004. 

Documentzrcy Evidence 



The documentary evldence nn the reco~d tha"rect8y addresses the pet~tior?er's age ~ons:sts of two documents 
that appea: to be two differen-es of bofdh ce1ti5cates. The first appears to be a 5idh cec5ficate issued OK 

April 23, 2003, and the other is a separate, but similar document that appears to be a~ extract or s'Jmmary of 
the bilrrti~ ce~?ficate nssued on Janarsna~ry 30, 2004. Each of %ese doc~ments is accompa~ied by a cedsfied 
~a~s l a t i on .  The document that appears to be the petitioner9s Eflltn certificate ns dne document with an nr-ginal 
looking seal bearing the tntle "Acte de Naissance"' at the top of the docume3t. The separate, exh-act document 
bears the ?In-ase "hchnves Natiozllales d9Eaiti" at the "p. Accoqanying each off these 2ocuments is a 
?ranslation s.~brnatteG by FJAC whlch is entitled 66Tra2slatio~ of a Birth Ce~~tnficafe~~ ani, vvhich is certified as 
< .  
x:ng ""a ku.e and accurate zenditio~ of the French od 'nal of this document." T"me translatioc states that the 
date ofbsrth for the indivi&da% identified as SOE o a n  is I;:y 16, 
1987, and references the certificate number camesponding to each document. 

Conflicting hfomat-on in the Birt5 md Death Certificates 

h addition to the Eaitian birth doc~ments, :he recotd also conta:ns copies of the death cedriEcales o 3 h e  
pe:rtnoner9s parelats, , an- The death cerhficates are acc~mpanied by cen-tifieci 
hrslahons. Tne death certificate of the petitnoner9s f a t h e r  states that he dned on ic:y :5, 
8989, and that the death was reported $-on S ~ n e  28, 2002. The death cel"nficate of the 
hene0ciq9s m o t h e r  states that she died an Feh~mry 14, 1994, m d  tiat t& 6eatJh was reported 
b- ~ u l y  1 :, 2002. T1-e two certificates appeay to have beer certified on September 9,20C?, 

 he inkmation on the death certnfica:es regarding the ffathe~'~ death conflicts wrth the anfornation in'i;~e 
b~ntTz cedrficate offered for the petitioner. Although the record Zacks a full translatior o1that S ~ f h  cednCcate, 
t3ere a?pez-s to be agecuren: that :he petitioner's bndh was repoded KT Febr~ary 7, 2062, ax3 was iss.~ed in 
CEantZ on April 23, 2003. The conflict relates to the fact that tke b~rth centificate states flat nt was the 
petitioner's father who, on February 7, 2002, repof~ed the petntioner's brrth to the autborid:es. This is 
inconsistext wnth the f2ther9s death cedifieate :hat states that ::e had been deceased foz nearly t1klr'ree-n years. 
Course! for the petitro~er, however, has offered ewde~ce in an effort to ex?Bai.-. the conflict and establnsk Oe 
bid? certificate's reIiabiEty. 

First, co-counsel's letter in support of a zequest that ICE co~sent  to the jrznssdiction of the juvenik cow: 
indicsted tkat in an effort "c veziffy the authen:lcnty of the i r t h  certificate obkained llz A~3ril 2003, cwmsel 
retained a pnvate investigator. That nnvestngator met wit-dent~fied as the Director of 
the Haitian National &chives. TIze ~~vestigator obtained a certn5cation of authentrcation fro - 
as co~Emakon that the sngnakre OD the pstntioner9s 3idh cert15cate rs aut?zcntic, See Letter from David 
Shsehsulian Rqjerencing Exhibit BJ dated October 6, 2003. In addition, couasel offers a dedaraaion from Mr 

hat states that ke 1s aware of the fact that the birth cerdlficate ind~cates that it was registered by :he 
father in 2032, when :he father had died many years earlier. Accordhg t this erroneas 
infomation did szot s ie i fy  to Ern that it was f~audulen:, as, PE? his expePaexce, there have bee@ ~ U T ~ T B U S  

3nstmces of a birth being registered by a non-pare~t, whereas 'she 5 r th  centiEcate inGcates that 18 was 
registered by a pa~ent. See DecSamtkon ofJohn Wii$ridBertrand &tcd October 15,2003. 

Secocd, counsel atWibnntes the confl~ct in the dates contanned in the bnrth and death certificates to elements of 
Iiaitran culture. In su~por t  of this assertion, cornsel offers the declarahon o-the mvestrgato: 



retahed by counsel to attempt to verify the authenticity of :he bifh certificate. w h o  ~perates E 

business relating :o document research and translation, explained the steps s5e took b o~thentncate the 
the b~nth zlid death certificates. See Declaration ofEucie Tsndrea~, dated October 21, 2003. 
further declared flat bec8use most Bairaan childsac aye not born nn hospi'ra's, thenr b;f5 mast be 

~ f f i ~ z t i v e l y  gregistercd by others, fieq~ently m a q  years after their b l ~ ~ h ,  and that Hz~tiax 51ek certiEcztes 
commonly assest that the birth was registered by the parent, even when the pi~ent  is deceased. Id 

TIc1rd, counsel attri i~~tes the conflict betwee-da the documeia'ia~ evidence and the peti.tioaer9s previous 
stateme-nts a d  testimonv to hns vout5, Back of education. and mental statc. Sna su~toofl of these assertions. 

A A 

coun2sel has offered decla~ations from two individuals. One declaration is fro 
a resea~cher at the University of Miami, who states that T-e is con&t~ctisrg research sh&es on Sai'ian 
adolescents and ',heir famiIies in Miam Dade Comtyg/. He stztes that i3 his expernence, it is not uncommon 
for Haitian youth to be confused about theis dates of birth, stating that he has encojn~~tered this in the lite~atmc 
and in his o m  research. He conzIudes by stating, ""the case 0-11s clearly within this cunltmal pattex." 
See Declamation ofLouis Hearns Marcelin, dated October 22,2003. 

Cougsel also of%n the declaration o f ,  a poiessor of kn:hropology at the Wniversl?~ of 
Mnami. b his declamtaon, he states that he has sdnsdred the Baitian community. Be states Lbat ,din the eourse of 
his research, he hzs found that Eaitlan ccBnildsen are rot aware of ther date of birth, paCneularjy ~C!'rerate, mral 
Hait~zrs who do not znecessanly celebrate the17 dates of Strr'L'a. We states Gat this phenomena has been 
encow-texd in the cowsc of has research and :hat it is c~m~detely ansuqxisilag that someone like th 
petitioner might not be able to provide h ~ s  exact age. See Declamdisn ofJ Bryan Page, Ph.D., dated October 
24,2003. 

Fi~eIly, the peti9o;eerpss cusnfisel offers evidence to suggest t:~at the petitioner's :aertel state may anso have 
conk~bded to his rnconsastent s'rafements r of bn&. h this regard, c o ~ ~ s e ' ,  refere2ces a 
psyckhologrcal evsluataon of the getrtaoaer by who identifies herse!%s tke Executnve Dnreclor 
s f  the Victrm Sewices Centerr a d  a ce~tifiedGdma expert. She was asked to exznme the pet~tioner 68;riung 
his penz~d of deteneion at the &ome Semce Processmzg Center, to evaluate 5 s  mefitah well=beang. Be: 
ewluatlon resulted In a diagnosis of cxkenne deprcssnon, clnnical anxiety, and Post-Trr~xatic %'mess Dssorder. 
See Psychological Evaluation ofErnesto Joseph, dzted May 9, 20c3. According to counsel, the assessment 
revealed that l ie peiationer ""was exkenely d:sssc~ated, affecting 111s conscious mernoT sndl ;ogical thcs?gk:." 
See Counsel 's Brief in Response to Notice ofCert$catian, pp. 18-20. 

Medical EGdcnct 

The record contazns the results of a rm~~mber of medical assessments conducted for the p q o s e  of assnstil-,g m 
detemining t1-x petit:one~'s age. T l e  5rst exarnixifion was conducted shortlly after imrnigat~on officials 

r.7. apprehended the pet?:none~. ihat exa~natioaa, a forensic 6ental exarnication conducted on Wove~~ber 4, 
2002, estizated that he was 19 years old. 

A year later, on November 3, 2003, wrist and Emee X-Rays were taken. T!x X-ray results dated November 
12, 2003, revealed that the two indicators of age from the W o  assessment points fo-m the mist X-rays 
indacated confidence Bevels of 95% of the pet~tioner being between 16.94 and 18.14 years for assessor 1, a ~ d  
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between 116.56 an6 17,76 years for assessor 2. The knee X ray was associated with a 95% con5"ndece level of 
the petihoner bemg between ;5.3 1 and 18.08. The results of the forensic dental exa~inatioa zeveaHed thai 
"the empirical strtishal probability of 3- having attared kis I 8" birthday is 87.7%: 

Coanl2sel challenges these assessments by asserting %at medica! examinations of this I$pe to detenrine age 
"are universally regarasded as umeliab~e." Counsel '3 Briefin Response Os Notice of~erdl#icsatisn, at ?. 8. 

The DismIct Director's Decision 

h discsessinzg the dnsdridct director's dlec:sion denying the petntion for SIJ sta.k.s, counsel states that the dexal 
did rot question the x~thenticnty of the bnrth certnficates or cite to any new evidence indicating tkat the 
petitioner was born 03 a date otker "Ian July 16, 1987. Counsel's Briefin Response to Notice ofCert1j2catisaz, 
at p.10. CocnseI asserts that ~nstead, the $isbi%t director's decision was based xpor fow facts1-s: the birth 
certificate was registered with t%e Hsitiam authorities mr 2002 and not whexs he was b m ~ ;  2) the birth 
cemliEcate states that :'i was registered by the deceased father; 3 )  the petitioner's testzmory regardung the dates 

parents dned; 4) the petitioner's testimony regerdirg his age .-elatwe to that of his cousin, 

The M O  finds that on balamx, the peti'sione~'~ evidence has overcome the questions raased, and CIS has not 
bees ab2e to demonsbzte th-sngh Its o m  evidence thzt sufficient doubts exist as to the pet~tioner's eligibility. 

The M O  :Totes that althougl"nounse1 has critrcized :he medZca1 evide~ace zs beisg an uxeliable way to 
deternine age, the e ~ d e n c e  acballly scpports the pet~t;_onez's clarm to a peat degree. On balance, the X-r~y  
evidence indacates &!tat nt is Kore li~eyy that the petitioner is under the age of 18. m i ; e  the dental evicence 
s~ggesls that he ns over 18, the evidence tends  either to cocc>~suvely prove, nor d~sp~ove that he is over the 
age of 18. 

Tike M O  Ends that there is ins-dfficien'i evidence in the record to oonciude that the birth cer~ific~te evidence 
is inaccxate or otherwise unreliable. The docu~~elzts have beern a~ithenticated as beixg Icgit~male documents. 
A%though the authenticator of the records is not in a position to vol-ch for the accxPacy s f  the infom&tion 
coctained in those records, z3elther is CIS In a positnon to q~estion whzt those documents 02 "ear face assert. 
It bears m-nenhonnng that there has beenz a considerabk amount of e%Pt b o 5  invest.gatoyq 2nd otherwise to 
dekmine the accuracy of the infomatio3 contained in the birdh certificate, a22 that such effox-ts have been 
conducted eve: a lec@hy period of time. WniEe ICE and CIS Rave dedicated resomces to that effod, n: does 
~ ~ o t  appear that any col-iclusnve evadence has been prcd~ced to justify a ;ejection of the contents ofthe birth 
certificates. Wl~rle it appears Som the record that if was deemed importact to obtaix the petitioner's 
bay5smal records and sacramental records pertairing to t?:e funerals of Iris parents, it does no', appear that any 
such evidence was obtained. VJhile such ev~dence ~ o ~ l l d  have ellher bolstereci or refuted the petitioner's 
cBai~,  :t si.np1-y does not exist in the ~ecord. W140at it, no documentary emdence exists to czst doxbt o r  the 
T 311 A ~h cert!$ncate evidence. 

1 The come-: reference to the beneficrary's fils number should have bee -and n o  This e r o r  appears to hrve 
beea a Qyooguapnaca: eror.  



The Ma notes the inconsistencies ia the petitioner's :estinrlony, and the problems described in the 
;~critoner's bleh and death certificate evidence. However, we find that the petntioner has presented suficnenat 
evidence for tkose concerns to be overcome in t31s case, The expert whr~esses %ave provided p;zcsible 
explanations ffm the inconsistencies. IFurthemolpe, there is no csmtewaiIing evndence that contr~dicts 50s: 
conc?~srons. 

Fnnal;y, the M O  notes that 4 e  i~a,migratYon jcdge did, in fact, comment on the yo~thfinl a3pearance of the 
~e843oner &x~rrg t5e Immngation court proceedl~gs, and the Florida court fur-d the petztionez to be a 
jcverile. Based on a thoru~gh remew of the record> the A40 Gnds that :he date of bmth sbom on the 
pctntioner's bidk certificate, Su:y 15, 1989, should be accepted as the pet:honer9s conec: date ol" bnrth :n this 
and a ~ y  future proceedirgs. 

h wsa 3etit:onz proceedicgs, the burden of ]proof ns on the 3etitionelp to establnsh elngibllity for the SenePr 
sought by a preporderan~lce of the evkknce. Jdatter q4Brmc,d*igan9 I % I&N Dee* 15 1 (BM 196%). h :hns case, 
the evidecce estd~liskes that the petihoner Is eljgnble for the benefit socgkt. Accordingly, the dec~sion off the 
dishct d~rector denying the petition ns with&am znd the perciitior. wi!: be approve6 

O m E X :  The petition is appoved. 


