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DISCUSSION: The service center director denied the nonirnmigrant visa petition and the matter is now before 
the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will be denied. 

The petitioner is an Internetlsoftware development business that seeks to employ the beneficiary as a senior 
programmer. The petitioner, therefore, endeavors to classify the beneficiary as a nonirnmigrant worker in a 
specialty occupation pursuant to section lOl(a)(lS)(H)(i)(b) of the Immigration and Nationality Act (the Act), 
8 U.S.C. 5 1101 (a)(lS)(H)(i)(b). 

The director denied the petition because, as the proffered position is that of a senior software developer rather 
than a senior programmer, as reflected on the petition and on the labor condition application, the petitioner 
had not complied with the conditions of the labor condition application. The petitioner further found that the 
petitioner had not demonstrated that the proffered position is a specialty occupation. On appeal, the petitioner 
submits a brief. 

F'ursuant to 8 C.F.R. 5 214.2(h)(4)(iii)(B), the petitioner shall submit the following with an H-1B petition 
involving a specialty occupation: 

1. A certification from the Secretary of Labor that the petitioner has filed a labor condition 
application with the Secretary, 

2. A statement that it will comply with the terms of the labor condition application for the 
duration of the alien's authorized period of stay, 

3. Evidence that the alien qualifies to perform services in the specialty occupation . . 

The record of proceeding before the AAO contains: (1) Form 1-129 and supporting documentation; (2) the 
director's request for additional evidence; (3) the petitioner's response to the director's request; (4) the 
director's denial letter; and (5) Form I-290B and supporting documentation. The AAO reviewed the record in 
its entirety before issuing its decision. 

Information on the petition and on the labor condition application indicates that the petitioner is seeking the 
beneficiary's services as a senior programmer. The petitioner's July 9, 2002 letter, however, indicates that the 
proffered position is that of a senior software developer. Evidence of the beneficiary's duties includes: the I- 
129 petition and the petitioner's response to the director's request for evidence. According to this evidence, 
the proposed duties were initially described as "software programming." In response to the director's request 
for evidence, however, the petitioner described the proposed duties as: designing and developing innovative 
software applications; providing coherent and methodical documentation of design and code; and identifying 
potential risks and developing contingency plans. 

The director found that the instant petition could not be approved, in part, because the petitioner does not have 
a labor condition application that covers the position of senior software developer. 

On appeal, the petitioner's CTO states that the proffered position combines the duties of a programmer and 
software developer. He further states that, within the petitioner's business, the two terms are used 
interchangeably. As the petitioner's July 9, 2002 letter describes the proffered position as being primarily that 
of a software developer with duties that include designing and developing innovation software applications, 
however, the proffered position therefore appears to be primarily that of a software developer. 
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The petitioner has provided a certified labor condition application. Nevertheless, that application was certified for 
a "senior programmer" position. Regulations at 8 C.F.R. 5 214,2(h)(4)(i)(B)(l) provide that before filing a 
petition for H-1B classification in a specialty occupation, the petitioner shall obtain a certification from the 
Department of Labor that it has filed a labor condition application. Since the record does not contain a certified 
labor condition application for a senior software developer position, it is concluded that the petition may not be 
approved. 

The director also found that the proffered position does not qualify as a specialty occupation. However, as the 
AAO is dismissing the appeal because the petitioner has not complied with the conditions of the labor condition 
application, it will not discuss the specialty occupation issue. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. 5 1361. 
The petitioner has not sustained that burden. Accordingly, the decision of the director will not be disturbed. 

ORDER: The appeal is dismissed. 


