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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is now before
the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will be denied.

The petitioner is a nursing home that seeks to employ the beneficiary as an occupational therapist. The
petitioner specified, however, that the beneficiary would perform duties that entail working as a certified
nurse assistant until receiving his occupational therapy license. The petitioner endeavors to classify the
beneficiary as a nonimmigrant worker in a specialty occupation pursuant to § 101(2)(15)(H)(1)(b) of the
Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(H)(1)(b).

The director denied the petition because the proffered position is not a specialty occupation and the
beneficiary is not qualified to perform a specialty occupation. On appeal, counsel indicates that the
beneficiary will now perform the duties of an occupational therapist rather than a certified nurse assistant.
Counsel submits a new labor condition application, a new employment agreement, and a certified copy of the
beneficiary’s certification as a registered occupational therapist.

Counsel’s new information is noted. Citizenship and Immigration Services (CIS) regulations, however,
affirmatively require a petitioner to establish eligibility for the benefit it is seeking at the time the petition is filed.
See 8 C.F.R. § 103.2(b)(12). A petitioner cannot materially change a position’s title or its associated job
responsibilities after the filing of the petition. See Matter of Michelin Tire Corp., 17 1&N Dec, 248, 249 (Reg.
Comm. 1978). If significant changes are made to the initial request for approval, as have occurred here, the
petitioner must file a new petition rather than seck approval of a petition that is not supported by the facts in the
record. As such, for the purposes of this proceeding, the beneficiary would perform duties that entail working as
a certified nurse assistant.

The AAO will first address the director’s conclusion that the position is not a specialty occupation.

Section 2143)(1) of the Act, 8 U.S.C. § 1184(i)(1), defines the term "specialty occupation” as an occupation
that requires:

(A) theoretical and practical application of a body of highly specialized knowledge, and

(B) attainment of a bachelor’s or higher degree in the specific specialty (or its equivalent)
as a minimum for entry into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of
the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum requirement
for entry into the particular position;

2) The degree requirement is common to the industry in parallel positions among similar
organizations or, in the alternative, an employer may show that its particular position is

so complex or unique that it can be performed only by an individual with a degree;

(3) The employer normally requires a degree or its equivalent for the position; or
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(4) The nature of the specific duties is so specialized and éomplex that knowledge required to
perform the duties is usually associated with the attainment of a baccalaureate or higher
degree.

Citizenship and Immigration Services (CIS) interprets the term “degree” in the criteria at 8 C.F.R.
§ 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific specialty that is
directly related to the proffered position.

The record of proceeding before the AAO contains: (1) Form I-129 and supporting documentation; (2) the
director’s request for additional evidence; (3) the petitioner’s response to the director’s request; (4) the
director’s denial letter; and (5) Form I-290B and supporting documentation. The AAO reviewed the record in
its entirety before issuing its decision.

The petitioner is seeking the beneficiary’s services as an occupational therapist. Evidence of the beneficiary’s
duties includes: the I-129 petition; the petitioner’s August 27, 2002 letter in support of the petition; and the
petitioner’s response to the director’s request for evidence, which included a new labor condition application
for an occupational therapist position. According to this evidence, the beneficiary would perform duties that
entail working as a certified nurse assistant until receiving his occupational therapy license, thereby allowing
him to begin working as an occupational therapist. Although not explicitly stated, it appears that the petitioner
requires a baccalaureate degree in occupational therapy for the proffered position.

The director found that the proffered position was not a specialty occupation because the terms of the
beneficiary’s employment contract specifically state that he will be working at first as a nurse assistant until
he receives his occupational therapy license. The director further found that neither a nurse assistant job nor a
registered nurse job qualifies as a specialty occupation, as neither requires a baccalaureate degree. On appeal,
counsel submits a new employment agreement indicating that the beneficiary would now begin working in
the capacity of an occupational therapist rather than a nurse assistant.

Upon review of the record, the petitioner has established none of the four criteria outlined in 8 C.F.R.
§ 214.2(h)(4)(iii)(A). Therefore, the proffered position is not a specialty occupation.

The AAO tumns first to the criteria at 8 C.F.R. § 214.2(h)(4)(iii)}(A)(/) and (2): a baccalaureate or higher
degree or its equivalent is the normal minimum requirement for entry into the particular position; a degree
requirement is common to the industry in parallel positions among similar organizations; or a particular
position is so complex or unique that it can be performed only by an individual with a degree.

Factors often considered by CIS when determining these criteria include: whether the Department of Labor’s
Occupational Outlook Handbook (Handbook) reports that the industry requires a degree; whether the industry’s
professional association has made a degree a minimum entry requirement; and whether letters or affidavits from
firms or individuals in the industry attest that such firms "routinely employ and recruit only degreed individuals."
See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D.Min. 1999)(quoting Hird/Blaker Corp. v. Slattery, 764 F.
Supp. 872, 1102 (S.D.N.Y. 1991)).

The AAO routinely consults the Handbook for its information about the duties and educational requirements of
particular occupations. Although the position of occupational therapist does qualify as a specialty occupation, the
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position of nurse assistant/registered nurse does not. No evidence in the Handbook, 2004-2005 edition, indicates
that a baccalaureate or higher degree, or its equivalent, is required for a nurse assistant/registered nurse job.

The record does not include any evidence regarding parallel positions in the petitioner’s industry. The record
also does not include any evidence from professional associations regarding an industry standard, or
documentation to support the complexity or uniqueness of the proffered position. The petitioner, therefore,
has not established the criteria set forth at 8 C.F.R. § 214.2(h)(4)(iii)(A)(]) or (2).

The AAO now turns to the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(3) — the employer normally requires a
degree or its equivalent for the position. As counsel does not address this issue on appeal, it will not be discussed
further.

Finally, the AAO turns to the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(4) — the nature of the specific duties is
so specialized and complex that knowledge required to perform the duties is usually associated with the
attainment of a baccalaureate or higher degree. ’

To the extent that they are depicted in the record, the duties do not appear so specialized and complex as to
require the highly specialized knowledge associated with a baccalaureate or higher degree, or its equivalent,
in a specific specialty. Therefore, the evidence does not establish that the proffered position is a specialty
occupation under 8§ C.F.R. § 214.2(h)(4)(iii)(A)(4).

As related in the discussion above, the petitioner has failed to establish that the proffered position is a
specialty occupation.

The director also found that the beneficiary is not qualified for a nurse position because he does not hold a degree
in nursing, or an occupational therapist position because he is not licensed. On appeal, counsel submits a
certification from the Professional Regulations Commission in Manila, Philippines, certifying that the beneficiary
has been a registered and licensed occupational therapist since February 29, 2000.

A review of the Handbook at page 285 finds that a bachelor’s degree in occupational therapy is the minimum
requirement for an occupational therapist position, and all States, Puerto Rico, and the District of Columbia
require licensing. In this case, the beneficiary holds a baccalaureate degree in occupational therapy conferred by a
Filipino institution. The record contains an evaluaﬁon from the International Consultants of Delaware, Inc., a

company that specializes in evaluating academid credentials, concluding that the beneficiary possesses the
equivalent of a bachelor’s degree in occupational therapy awarded by an accredited U.S. college or university.
The record, however, does not contain any evidence that the beneficiary is licensed by the State of Texas as
an occupational nurse. ‘ '

8 C.FR. 214.2(h)(4)(v) states that:

General. If an occupation requires a state or local license for an individual to fully perform the
duties of the occupation, an alien (except an H-1C nurse) seeking H classification in that
occupation must have that license prior to approval of the petition to be found qualified to enter
the United States and immediately engage in employment in the occupation.

Temporary licensure. If a temporary license is available and the alien is allowed to perform the
duties of the occupation without a permanent license, the director shall examine the nature of the



SRC 03 080 52797
Page 5

duties, the level at which the duties are performed, the degree of supervision received, and any
limitations placed on the alien. If an analysis of the facts demonstrates that the alien under
supervision is authorized to fully perform the duties of the occupation, H classification may be
granted. '

CIS may approve H classification for an alien if a temporary license is available and the alien, under supervision,
is authorized to fully perform the duties of the occupation. Based upon evidence that counsel presents on appeal,
the beneficiary does not possess a full license to practice as an occupational nurse in the State of Texas and is not
qualified for a limited permit (temporary licensure). Therefore, the petition may not be approved. Accordingly,
the director's decision will not be disturbed.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8US.C. § 1361.
The petitioner has not sustained that burden.

ORDER: The appeal is dismissed. The petition is denied.



