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DISCUSSION: The service center director denied the nonimmigrant visa petition. The matter is now on
appeal before the Administrative Appeals Office (AAO). The appeal will be dismissed. The petition will be
denied.

The petitioner is a construction company. It seeks to employ the beneficiary as a civil engineer and to
classify him as a nonimmigrant worker in a specialty occupation pursuant to section 101(a)(15)(H)(i)(b) of
the Immigration and Nationality Act, 8 U.S.C. § 1101(a)(15)(H)(i)(b).

The director denied the petition on the grounds that (1) the petitioner failed to submit a certified Labor
Condition Application (LCA), Form ETA 9035, from the Department of Labor (DOL) and (2) the record
did not include a SEVIS version of the beneficiary’s Form 1-20 (Certificate of Eligibility) from the U.S.
school presently or most recently attended by the beneficiary.

On appeal the petitioner asserts that “supporting papers were sufficient and [the] petition should have
been granted.” As evidence thereof photocopies were submitted of two I-20 forms for the beneficiary,
certified by his U.S. school in September 1997 and December 2000, as well as page one of the
petitioner’s three-page Labor Condition Application for H-1B Nonimmigrants (Form ETA 9035) and the
petitioner’s Prevailing Wage Request Form for H-1B Professionals, assertedly filed with the Department
of Labor in February 2002. Missing from the petitioner’s submission are pages two and three of the
LCA, including evidence of the DOL’s certification thereof at the end of page three.

As specified in 8 C.F.R. § 214.2(h)(4)(i))(B)(1):

Before filing a petition for H-1B classification in a specialty occupation, the petitioner
shall obtain a certification from the Department of Labor that it has filed a labor
condition application in the occupational specialty in which the alien(s) will be
employed.

The evidence of record does not establish that the petitioner obtained DOL certification of its LCA prior
to filing the instant H-1B petition on June 2, 2003. Thus, the director was correct in denying the petition
because it does not satisfy the threshold eligibility requirement of 8 C.F.R. § 214.2(h)(4)()(B)(1).

The director’s denial of the petition on the ground that the beneficiary was not in proper status at the time
the petition was filed is not a matter within the AAO’s jurisdiction. Issues about the beneficiary’s status
should be addressed to the service center director.

The petitioner bears the burden of proof in these proceedings. See section 291 of the Act, 8 U.S.C. § 1361.
The petitioner has not sustained that burden. Accordingly, the AAO will not disturb the director’s decision
denying the petition.

ORDER: The appeal is dismissed. The petition is denied.



