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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is now
before the Administrative Appeals Office (AAO) on appeal. The appeal will be summarily dismissed.

The petitioner is a convention organization and/or a restaurant, bar and lounge that seeks to employ the
beneficiary as a tourism manager. The petitioner endeavors to classify the beneficiary as a nonimmigrant
worker in a specialty occupation pursuant to section 101(2)(15)(H)(i)(b) of the Immigration and Nationality Act
(the Act), 8 U.S.C. § 1101(a)(15)(H)(i)(b). The director denied the petition on the basis that the petitioner had
not established that the proffered position was a specialty occupation or that the beneficiary was qualified to
perform a specialty occupation.

Counsel submitted a timely Form I-290B on January 26, 2004, along with supporting documents. Therefore,
the record is complete. '

An officer to whom an appeal is taken shall summarily dismiss any appeal when the party concerned fails to
identify specifically any erroneous conclusion of law or statement of fact for the appeal. 8 C.F.R.

§ 103.3@)(1)(V).

On the Form 1-290B and the accompanying documents, neither counsel nor the petitioner specifies how the
director made any erroneous conclusion of law or statement of fact in denying the petition. The director had
previously requested that the petitioner provide a copy of the beneficiary's college transcript, which is now
provided on appeal. Where, as here, a petitioner has been put on notice of a deficiency in the evidence and has
been given an opportunity to respond to that deficiency, the AAO will not accept evidence offered for the first
time on appeal. See Matter of Soriano, 19 1&N Dec. 764 (BIA 1988); see also Matter of Obaigbena, 19 1&N
Dec. 533 (BIA 1988). If the petitioner had wanted the submitted evidence to be considered, it should have
submitted the documents in response to the director's request for evidence. /d. Under the circumstances, the
AAO need not and does not consider the sufficiency of the evidence submitted on appeal. As the petitioner
presents no additional evidence on appeal to overcome the decision of the director, the appeal will be summarily
dismissed in accordance with 8 C.F.R. § 103.3(a)(1)(v).

The AAO notes that the petitioner states in its letter on appeal that the beneficiary is an employee “who has been
consulting us [sic] for some period of time.” If the beneficiary has been engaged in employment prior to
receiving a visa in a classification that allows employment, the beneficiary has violated the terms of his B-2
visitor’s visa.

The burden of proof in this proceeding rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
The petitioner has not sustained that burden.

ORDER: The appeal is dismissed.



