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DISCUSSION: The nonimmigrant visa petition was denied by the Director, Vermont Service Center, and is
now before the Administrative Appeals Office (AAO) on appeal. The director’s decision will be withdrawn
although the petition is now moot.

The petitioner is a private citizen. He seeks to employ the beneficiary as a child-care worker for one year. The
Department of Labor determined that a temporary certification by the Secretary of Labor could not be made. The
director determined that the petitioner had not established a temporary need for the beneficiary’s services.

On appeal, counsel states that the petitioner has established that all the qualifications for H-2B classification have
been met.

Section 101(a)(15)(H)(ii)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(H)(ii)}(b),
defines an H-2B temporary worker as:

an alien having a residence in a foreign country which he has no intention of abandoning, who is
coming temporarily to the United States to perform other temporary service or labor if
unemployed persons capable of performing such service or labor cannot be found in this country

The test for determining whether an alien is coming “temporarily” to the United States to "perform temporary
services or labor" is whether the need of the petitioner for the duties to be performed is temporary. It is the nature
of the need, not the nature of the duties, that is controlling. Matter of Artee Corp., 18 I&N Dec. 366 (Comm.
1982).

As a general rule, the period of the petitioner's need must be a year or less, although there may be extraordinary
circumstances where the temporary services or labor might last longer than one year. The petitioner's need for the
services or labor must be a one-time occurrence, a seasonal need, a peakload need, or an intermittent need.
8 C.F.R. § 214.2(h)(6)(ii))(B). The petition indicates that the employment is a one-time occurrence and the
temporary need is unpredictable.

To establish that the nature of the need is a “one-time occurrence,” the petitioner must demonstrate that it has
not employed workers to perform the services or labor in the past and that it will not need workers to perform
the services or labor in the future, or that it has an employment situation that is otherwise permanent, but a
temporary event of short duration has created the need for a temporary  worker.
8 C.F.R. § 214.2(h)(6)(ii)(B)(1).

The nontechnical description of the job on the Application for Alien Employment Certification (Form ETA 750)
reads:

Assist in care and well being of three children under the age of two. Responsible for the social,
emotional, physical and educational needs of two infants and one toddler. Supervise the
children and assist with their daily routines including dressing, feeding, bathing, and
overseeing play. She will also supervise the children and make sure of their physical safety.
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An affidavit by the petitioner’s spouse states in pertinent part:

.. .Although I am a full-time stay at home mother and I do not intend to re-enter
the workforce, the care of two infants and a toddler requires assistance. . . . [
understand that child-care is not usually a temporary position as children require
continuous care until adulthood, however, I expect that once our eldest daughter
enters school full-time next August 2004, a child-care worker in our home will
no longer be needed. . . We have already contacted the Walden Montessori
School where my daughter Claudia will attend beginning in August 2004.

In determining whether an employer has demonstrated a temporary need for an H-2B worker, it must be
determined whether the job duties, which are the subject of the temporary application, are permanent or
temporary. If the duties are permanent in nature, the petitioner must clearly show that the need for the
beneficiary’s services or labor is of a short, identified length, limited by an identified event. Based on the
evidence presented, a claim that a temporary need exists can be justified.

The regulation at 8 C.F.R. § 214.2(h)(9)(ii)(B) states that, if a petition is approved after the date the petitioner
indicates that the service will begin, the approved petition and approval notice should show a validity period
commencing with the date of approval and ending with the date requested by the petitioner.

The petition should have been approved for the requested time period. To remand this case to the director
would have no practical effect because the period of requested employment has passed. Therefore, the petition

must be denied.

ORDER: The petition is denied because the matter is moot due to the passage of time.



