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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is now
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will
be denied.

The petitioner is a tour operator and travel agency. It seeks to employ the beneficiary as an accountant and
endeavors to classify him as a nonimmigrant worker in a specialty occupation pursuant to section
101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(H)(i)(b).

The director denied the petition because the proffered position does not qualify as a specialty occupation and
because the beneficiary is not qualified to perform the duties of a specialty occupation. On appeal, the petitioner
submits a brief stating that the offered position qualifies as a specialty occupation and that the beneficiary is
qualified to perform the duties of a specialty occupation.

The first issue to be discussed in this proceeding is whether the proffered position qualifies as a specialty
occupation.

Section 101(a)(15)(H)(i)b) of the Act, 8 U.S.C. § 1101(a)(15)(H)(i)(b), provides, in part, for the
classification of qualified nonimmigrant aliens who are coming temporarily to the United States to perform
services in a specialty occupation.

Section 214(i)(1) of the Act, 8 U.S.C. § 1184(i)(1), defines the term "specialty occupation” as an occupation
that requires:

(A) theoretical and practical application of a body of highly specialized knowledge, and

(B) attainment of a bachelor's or higher degree in the specific specialty (or its equivalent) as a
minimum for entry into the occupation in the United States.

The term "specialty occupation” is further defined at 8 C.F.R. § 214.2(h)(4)(ii) as:

[Aln occupation which requires theoretical and practical application of a body of highly
specialized knowledge in fields of human endeavor including, but not limited to, architecture,
engineering, mathematics, physical sciences, social sciences, medicine and health, education,
business specialties, accounting, law, theology, and the arts, and which requires the attainment of
a bachelor's degree or higher in a specific specialty, or its equivalent, as a minimum for entry
into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii}(A), to qualify as a specialty occupation, the position must meet one of
the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum requirement
for entry into the particular position;

(2) The degree requirement is common to the industry in parallel positions among similar
organizations or, in the alternative, an employer may show that its particular position is
so complex or unique that it can be performed only by an individual with a degree;
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(3) The employer normally requires a degree or its equivalent for the position; or

(4) The nature of the specific duties are so specialized and complex that knowledge required
to perform the duties is usually associated with the attainment of a baccalaureate or
higher degree.

Citizenship and Immigration Services (CIS) interprets the term “degree” in the criteria at 8 C.F.R.
§ 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific specialty that is
directly related to the proffered position.

The record of proceeding before the AAO contains: (1) the Form I-129 and supporting documentation; (2)
the director’s request for additional evidence; (3) the petitioner’s response to the director’s request; (4) the
director’s denial letter; and (5) the Form I-290B with supporting documentation. The AAO reviewed the
record in its entirety before issuing its decision.

The petitioner is seeking the beneficiary’s services as an accountant. Evidence of the beneficiary’s duties
includes the Form 1-129 petition with attachment and the petitioner’s response to the director’s request for
evidence. According to this evidence the beneficiary would:

manage business development of the tour operators department;

record and analyze the financial information of the agency’s business, including budgeting and
performance evaluation;

prepare income, expense, and balance sheet statements;
monitor accounts receivable;

prepare and analyze financial records and reports;

maintain payroll records with proper tax deductions;

record all income and expenses, including payment of bills;
reconcile bank balances with agency records;

transmit income and tax information to the Internal Revenue Service and Employment Development
Department on a quarterly and yearly basis;

prepare monthly statements of net income and profits from the wholesale agreement with Air France
and from the total of all European organizations;

maintain an inventory of French and other European travel companies, hotels and tour operators;
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The petitioner requires a minimum of a bachelor’s degree in accounting for entry into the proffered position.

Upon review of the record, the petitioner has failed to establish that the proffered position qualifies as a specialty
occupation. The AAO routinely consults the U.S. Department of Labor’s Occupational Outlook Handbook
(Handbook) for information about the duties and educational requirements of particular occupations. The duties
of the proffered position appear to be essentially those noted for bookkeepers, accounting or financial clerks, with
some additional management responsibilities. In the Handbook, the Department Of Labor describes, in part,

oversee deposit of checks and cash into the petitioner’s bank account;
confirm payment of all sales listed for checks or cash;

prepare a weekly summary of sales and transmit a report to the Airlines Reporting Corp.;

prepare monthly summaries of all sales for each employee and outside sales agents from the

spreadsheet; and

calculate employee commissions and prepare salary checks accordingly.

those duties as follows:

The duties of the proffered position appear to fall within those listed above. As described by the petitioner,
they are fairly generic in nature and do not appear to be of such complexity that they require the theoretical
and practical application of a body of highly specialized knowledge. For example, bookkeepers, accounting

Bookkeeping, accounting, and auditing clerks are an organization’s financial record keepers.
They update and maintain one or more accounting records, including those that tabulate
expenditures, receipts, accounts payable and receivable, and profit and loss. . . .

In small establishments, bookkeeping clerks handle all financial transactions and
recordkeeping.  They record all transactions, post debits and credits, produce financial
statements, and prepare reports and summaries for supervisors and managers. . . . They also may
handle the payroll, make purchases, prepare invoices, and keep track of overdue accounts.

More advanced accounting clerks total, balance and reconcile billing vouchers, ensure
completeness and accuracy of data on accounts, . . . [and] review invoices and statements to
ensure that all information is accurate and complete . . . .

Financial clerks . . . record all amounts coming into or leaving an organization. . . . Other
clerks keep track of a store’s inventory . . . .

The duties of financial clerks vary with the size of the firm. In a small business, a
bookkeeper may handle all financial records and transactions, as well as payroll and billing
duties. . . .
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and financial clerks routinely: record and analyze business financial information; prepare income, expense
and balance sheet statements; monitor receivables; maintain payroll records; record income and expenses and
pay bills; reconcile bank statements; and transmit tax information to appropriate taxing authorities. On the
other hand, and according to the Handbook, management accountants record and analyze financial
information of the companies for which they work. Their responsibilities include budgeting, performance
evaluation, cost and asset management. They are also usually part of executive teams involved in strategic
planning or new-product development. The duties of the proffered position are not of the complexity or
strategic importance of those described for management accountants. The duties described are routinely
performed in the industry by those with less than a baccalaureate level education. Thus, it cannot be
concluded that the duties of the proffered position involve the theoretical and practical application of a body
of highly specialized knowledge. = The Handbook further notes that the majority of financial
clerk/bookkeeping positions require at least a high school diploma, but that some college education is
becoming increasingly important for occupations requiring knowledge of accounting. An associate degree in
business or accounting is often required for accounting and procurement clerks, as well as occupations in
bookkeeping. The petitioner has, therefore, failed to establish that a baccalaureate or higher degree in a
specific specialty, or its equivalent, is normally the minimum requirement for entry into the offered position.
8 C.F.R. § 214.2(h)(4)(iii)(A)(1).

The beneficiary will also manage business development for the tour operators department. The petitioner did
not, however, describe the management duties to be performed by the beneficiary. It is incumbent upon the
petitioner to detail the regular and recurring duties of the position so that an analysis can be made of the
nature and complexity of the tasks to be performed with relation to the petitioner’s business environment.
This, the petitioner has failed to do. As such, it is impossible to determine whether: a baccalaureate or higher
degree is normally the minimum requirement for entry into the offered position; a degree requirement is
common to the industry in parallel position among similar organizations; the duties of the offered position are
so complex or unique that they can only be performed by an individual with a degree in a specific specialty;
or knowledge required to perform the duties is usually associated with the attainment of a baccalaureate or
higher degree in a specific specialty. The petitioner has failed to establish that the offered position meets the
requirements of 8 C.F.R. § 214.2(h)(4)(iii)(A)(1),(2), or (4) with respect to the management duties to be
performed.

The petitioner asserts that a degree requirement is common to the industry in parallel positions among similar
organizations, and in support of that assertion refers to the Handbook’s statements concerning the educational
requirements for accountants. As noted above, however, the duties to be performed by the beneficiary are not
those of an accountant, but of a bookkeeper, accounting and/or financial clerk. The petitioner offers no
additional evidence with regard to this assertion and has failed to establish the criterion at 8§ C.F.R.
§ 214.2(h)(4)(iii)(AX2).

The petitioner states that it normally requires a degree for the proffered position, but offers no evidence in this
regard. Simply going on the record without supporting documentary evidence is not sufficient for purposes of
meeting the burden of proof in these proceedings. Matter of Soffici, 22 1&N Dec. 158, 165 (Comm. 1998)
(citing Matter of Treasure Craft of California, 14 1&N 190 (Reg. Comm. 1972)). CIS must examine the
ultimate employment of the alien, and determine whether the position qualifies as a specialty occupation.
Cf. Defensor v. Meissner, 201 F. 3d 384 (5™ Cir. 2000). The critical element is not the title of the position or an
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employer's self-imposed standards, but whether the position actually requires the theoretical and practical
application of a body of highly specialized knowledge, and the attainment of a baccalaureate or higher degree
in the specific specialty as the minimum for entry into the occupation as required by the Act.' To interpret the
regulations any other way would lead to absurd results: if CIS were limited to reviewing a petitioner’s self-
imposed employment requirements, then any alien with a bachelor’s degree could be brought into the United
States to perform menial, non-professional, or an otherwise non-specialty occupation, so long as the employer
required all such employees to have baccalaureate or higher degrees. See id at 388. The petitioner has failed
to establish the criterion at 8 C.F.R. § 214.2(h)(4)(iii)}(A)(3).

Finally, the duties of the proffered position, as described, are not so complex or unique that they can be
performed only by an individual with a degree in a specific specialty. Nor are they so specialized or complex
that knowledge required to perform them is usually associated with the attainment of a baccalaureate or
higher degree in a specific specialty. The duties are routinely performed in the industry by individuals with
less than a baccalaureate level education in accounting or a closely related field. The petitioner has failed to
established the referenced criteria at 8 C.F.R. §§ 214.2(h)(4)(iii)}(A)(2) or (4).

The final issue to be considered is whether the petitioner is qualified to perform the duties of a specialty
occupation.

Section 214(i)(2) of the Act, 8 U.S.C. § 1184(i)(2), states that an alien applying for classification as an H-1B
nonimmigrant worker must possess:

(A) full state licensure to practice in the occupation, if such licensure is required to
practice in the occupation,

(B) completion of the degree described in paragraph (1)(B) for the occupation, or
(C) (i) experience in the specialty equivalent to the completion of such degree, and

(i1) recognition of expertise in the specialty through progressively responsible
positions relating to the specialty.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(C), to qualify to perform services in a specialty occupation, the alien
must meet one of the following criteria:

(1) Hold a United States baccalaureate or higher degree required by the specialty occupation
from an accredited college or university;

(2) Hold a foreign degree determined to be equivalent to a United States baccalaureate or
higher degree required by the specialty occupation from an accredited college or

' The court in Defensor v. Meissner observed that the four criteria at 8 C.F.R. 214.2(h)(4)(iii)(A) present
certain ambiguities when compared to the statutory definition, and "might also be read as merely an additional
requirement that a position must meet, in addition to the statutory and regulatory definition." See id. at 387.
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university;

(3) Hold an unrestricted State license, registration or certification which authorizes him or
her to fully practice the specialty occupation and be immediately engaged in that
specialty in the state of intended employment; or

(4) Have education, specialized training, and/or progressively responsible experience that is
equivalent to completion of a United States baccalaureate or higher degree in the
specialty occupation, and have recognition of expertise in the specialty through
progressively responsible positions directly related to the specialty.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iiiXD), for purposes of paragraph (h)(4)(iii)(C}(4) of this section,
equivalence to completion of a United States baccalaureate or higher degree shall mean achievement of a
level of knowledge, competence, and practice in the specialty occupation that has been determined to be equal
to that of an individual who has a baccalaureate or higher degree in the specialty and shall be determined by
one or more of the following:

(1) An evaluation from an official who has authority to grant college-level credit for
training and/or experience in the specialty at an accredited college or university which
has a program for granting such credit based on an individual’s training and/or work
experience; ’

(2) The results of recognized college-level equivalency examinations or special credit
programs, such as the College Level Examination Program (CLEP), or Program on
Noncollegiate Sponsored Instruction (PONSI);

(3) An evaluation of education by a reliable credentials evaluation service which specializes
in evaluating foreign educational credentials;

(4) Evidence of certification or registration from a nationally-recognized professional
association or society for the specialty that is known to grant certification or
registration to persons in the occupational specialty who have achieved a certain level
of competence in the specialty;

(5) A determination by the Service that the equivalent of the degree required by the
specialty occupation has been acquired through a combination of education, specialized
training, and/or work experience in areas related to the specialty and that the alien has
achieved recognition of expertise in the specialty occupation as a result of such training
and experience.

The petitioner seeks to qualify the beneficiary by establishing that the beneficiary meets the requirements of
8 C.F.R. § 214.2(h)(4)(iii}(C)(4). In support of this assertion, the petitioner submitted two credentials evaluations.
The first evaluation is from International Evaluation Services (IES) and dated July 7, 1999. That evaluation
found that the beneficiary’s foreign education was equivalent to two years (60 semester credit hours) of
undergraduate level work in Industrial Maintenance from an accredited institution in the United States. IES
further opined that based on the beneficiary’s education and work experience, the beneficiary possessed the
equivalent of a bachelor’s degree in business from an accredited institution in the United States. A credentials
evaluation service is not authorized to evaluate training or experience for degree equivalency purposes. Past
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training and/or experience may only be evaluated for degree equivalency purposes by an individual who has
authority to grant college-level credit for training and/or experience in the specialty at an accredited college or
university which has a program for granting such credit based on an individual’s training and/or work
experience. The record does not establish that the IES evaluator possesses that authority. The evaluation is,
therefore, of little evidentiary value.

The petitioner presented a second credentials evaluation from International Credentials Evaluation and
Translation Services (ICETS). That evaluation found that the petitioner’s foreign education was equivalent to
a Bachelor of Science degree in industrial engineering. This evaluation conflicts with the finding of the IES
evaluation which found that the petitioner had completed only two years of academic study. The educational
transcripts submitted corroborate the findings of IES in that they indicate that the beneficiary had two years of
academic study in industrial maintenance, from 1983 — 1985. Citizenship and Immigration Services (CIS)
may, in its discretion, use as advisory opinion statements submitted as expert testimony. However, where an
opinion in not in accord with other information or is in any way questionable, CIS is not required to accept or
may give less weight to that evidence. Matter of Caron International, 19 1&N Dec. 791 (Comm. 1988). The
ICETS opinion, therefore, is of little evidentiary value. The petitioner has failed to establish that the
beneficiary is qualified to perform the duties of a specialty occupation under 8 C.F.R. §2142

(i) CY ().

Citizenship and Immigration Services (CIS), may itself determine whether the beneficiary is qualified to
perform the duties of a specialty occupation. That determination may be made pursuant to 8 C.F.R. §214.2
(h)(4)(iii)(D)(5), which provides:

For purposes of determining equivalency to a baccalaureate degree in the specialty, three
years of specialized training and/or work experience must be demonstrated for each year of
college-level training the alien lacks. For equivalence to an advanced (or Masters) degree,
the alien must have a baccalaureate degree followed by at least five years of experience in the
specialty. . . . It must be clearly demonstrated that the alien’s training and/or work experience
included the theoretical and practical application of specialized knowledge required by the
specialty occupation; that the alien’s experience was gained while working with peers,
supervisors, or subordinates who have a degree or its equivalent in the specialty occupation;
and that the alien has recognition of expertise in the specialty evidenced by at least one type
of documentation such as:

(i) Recognition of expertise in the specialty occupation by at least two recognized
authorities in the same specialty occupation;

(ii) Membership in a recognized foreign or United States association or society in the
specialty occupation;

(iii) Published material by or about the alien in professional publications, trade
Journals, books or major newspapers;
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(iv) Licensure or registration to practice the specialty occupation in a foreign country;
or

(v) Achievements which a recognized authority has determined to be significant
contributions to the field of the specialty occupation.

The documentation recounting the beneficiary’s work experience is insufficient in detail to determine that: the
work experience included the theoretical and practical application of specialized knowledge required by the
proffered position; the beneficiary’s experience was gained while working with peers, supervisors, or
subordinates who have a degree or its equivalent in the specialty occupation; and that the beneficiary has
recognition of expertise in the specialty. CIS cannot, therefore, determine that the beneficiary is qualified to
perform the duties of the specialty occupation.

Finally, the petitioner asserts that the beneficiary should be deemed qualified to perform the duties of a
specialty occupation because CIS had previously granted the beneficiary H-1B status as an accountant in an
unrelated petition. This reference will not sustain the petitioner’s burden of establishing the beneficiary’s
qualifications in the petition now before the AAO. This record of proceeding does not contain the entire
record of proceeding in the petition referred to by the petitioner. Accordingly, no comparison of the petitions
can be made. Each nonimmigrant petition is a separate proceeding with a separate record. See 8 C.F.R.
§ 103.8(d). In making a determination of statutory eligibility, the AAO is limited to the information
contained in the record of proceeding. See 8 C.F.R. § 103.2(b)(16)(ii). For the reasons discussed above, the
petitioner has not established that the petitioner is qualified to perform the duties of a specialty occupation.

The petitioner has failed to establish that the offered position meets any of the criteria listed at 8 C.F.R.
§ 214.2(h)(4)(iii)(A), or that the beneficiary is qualified to perform the duties of a specialty occupation.
Accordingly, the AAO shall not disturb the director’s denial of the petition.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8§ U.S.C.
§ 1361. The petitioner has not sustained that burden and the appeal shall accordingly be dismissed.

ORDER: The appeal is dismissed. The petition is denied.



