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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is now
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will
be denied.

The petitioner is a restaurant and seeks to employ the beneficiary as a food service manager. The petitioner
endeavors to classify the beneficiary as a nonimmigrant worker in a specialty occupation pursuant to section
101(a)(15)(HX(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(H)(i)(b).

The director denied the petition because the proffered position does not qualify as a specialty occupation. On
appeal, counsel submits a brief and additional information indicating that the offered position qualifies as a
specialty occupation.

The issue to be discussed in this proceeding is whether the proffered position qualifies as a specialty
occupation.

Section 101(a)(15)(H)(i)(b) of the Act, 8 U.S.C. § 1101(a)(15)(H)(i)(b), provides, in part, for the
classification of qualified nonimmigrant aliens who are coming temporarily to the United States to perform
services in a specialty occupation.

Section 214(i)(1) of the Act, 8 U.S.C. § 1184(i)(1), defines the term "specialty occupation” as an occupation
that requires: .: : .

(A) theoretical and practical application of a body of highly specialized knowledge, and

(B) attainment of a bachelor's or higher degree in the specific specialty (or its equivalent) as a
minimum for entry into the occupation in the United States.

The term "specialty occupation" is further defined at 8 C.F.R. § 214.2(h)(4)(ii) as:

[Aln occupation which requires theoretical and practical application of a body of highly

specialized knowledge in fields of human endeavor including, but not limited to, architecture,

engineering, mathematics, physical sciences, social sciences, medicine and health, education,

business specialties, accounting, law, theology, and the arts, and which requires the attainment of
... bachelor's degree or higher in a specific specialty, or its equivalent, as a minimum for entry
**“’into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of
the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum requirement
for entry into the particular position; ’

(2) The degree requirement is common to the industry in parallel positions among similar
organizations or, in the alternative, an employer may show that its particular position is
so complex or unique that it can be performed only by an individual with a degree;
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(3) The employer normally requires a degree or its equivalent for the position; or

(4) The nature of the specific duties are so specialized and complex that knowledge required
to perform the duties is usually associated with the attainment of a baccalaureate or
higher degree.

Citizenship and Immigration Services (CIS) interprets the term “degree” in the criteria at 8 C.F.R.
§ 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific specialty that is
directly related to the proffered position.

The record of proceeding before the AAO contains: (1) the Form 1-129 and supporting documentation; (2)
the director’s request for additional evidence; (3) the petitioner’s response to the director’s request; (4) the
director’s denial letter; and (5) the Form 1-290B with counsel’s brief. The AAO reviewed the record in its
entirety before issuing its decision.

The petitioner is seeking the beneficiary’s services as a food service manager. Evidence of the beneficiary’s
duties includes the I-129 petition with attachment and the petitioner’s response to the director’s request for
evidence. According to this evidence the beneficiary would: suggest, plan and revise menus after analysis
and examination of daily clientele; create special promotions, conduct random surveys, and monitor food
trends via the Internet; analyze the recipes of dishes to determine food, labor and overhead costs to determine
food prices; estimate food and beverage costs and purchase products based on daily sales using
accounting/software programs; arrange advertising and conduct interviews for staff recruitment; train staff;
supervise and manage regular staff and kitchen staff; coordinate parties, food festivals, food promotion
activities and other events offered by the restaurant; make recommendations for advertising in ethnic and
mainstream newspapers as well as television stations; monitor and maintain quality, safety and sanitation
standards per applicable regulations; resolve problems or complaints pertaining to quality of food or service
as well as disputes between staff; and hire and fire staff as necessary. The petitioner requires a minimum of a
bachelor’s degree in restaurant and food service management for entry into the proffered position.

Upon review of the record, the petitioner has failed to establish that the proffered position qualifies as a
specialty occupation. The AAO routinely consults the Department of Labor’s Occupational Outlook
Handbook (Handbook) for information about the duties and educational requirements of particular
occupations. The duties of the proffered position are essentially those noted for food service managers. The
Handbook notes that a bachelor’s degree in restaurant and food service management provides strong
preparation for a career in this occupation. Candidates are recruited, however, from two and four-year college
hospitality management programs, as well as from technical institutes and other institutions offering programs
leading to associate degrees or other formal certification. Thus, the petitioner has not established the first
criterion of 8 C.F.R. § 214.2(h)(4)(iii)(A), that a baccalaureate or higher degree, or its equivalent, is normally
the minimum requirement for entry into the position.

The petitioner has also failed to establish that a degree in a specific specialty is common to the industry in
parallel positions among similar organizations, and offers no evidence in this regard. Nor did the petitioner
establish that it normally requires a degree in a specific specialty for the position offered as the position is
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new with the company. The petitioner has failed to establish the referenced regulatory criteria at 8 C.F.R.
§ 214.2(h)(4)(iii)}(A)2) or (3).

Finally, the nature of the specific duties is not so specialized or complex that knowledge required to perform
them is usually associated with the attainment of a baccalaureate or higher degree in a specific specialty, nor
are the duties so complex or unique that they can be performed only by individuals with a degree in a specific
specialty. The duties to be performed are routine in the industry for food service managers and regularly
performed by individuals with less than a baccalaureate level education. The petitioner has failed to establish
either of the referenced criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A)(2) or ).

The petitioner has failed to establish that the offered position meets any of the criteria listed at 8 C.F.R.
§ 214.2(h)(4)(iii)(A). Accordingly, the AAO shall not disturb the director’s denial of the petition.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 US.C.
§ 1361. The petitioner has not sustained that burden and the appeal shall accordingly be dismissed.

ORDER: The appeal is dismissed. The petition is denied.



