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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is now
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will
be denied. '

The petitioner is a construction and engineering service company specializing in mechanical and electrical work.
It seeks to employ the beneficiary as an estimator. The petitioner endeavors to classify the beneficiary as a
nonimmigrant worker in a specialty occupation pursuant to section 101(2)(15)(H)()(b) of the Immigration and
Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(H)(1)(b).

The director denied the petition because the proffered position does not qualify as a specialty occupation, and
because the beneficiary is not qualified to perform the duties of a specialty occupation. On appeal, the petitioner
submits a brief asserting that the offered position qualifies as a specialty occupation, and that the beneficiary is
qualified to perform the duties of a specialty occupation.

The first issue to be discussed in this proceeding is whether the proffered position qualifies as a specialty
occupation.

Section 101(a)(15)(H)(1)(b) of the Act, 8 U.S.C. § 1101(a)(15)(H)(i)(b), provides, in part, for the
classification of qualified nonimmigrant aliens who are coming temporarily to the United States to perform
services in a specialty occupation.

Section 214(i)(1) of the Act, 8 U.S.C. § 1184(i)(l), defines the term "specialty occupation” as an occupation
that requires:

(A) theoretical and practical application of a body of highly specialized knowledge, and

(B) attainment of a bachelor's or higher degree in the specific specialty (or its equivalent) as a
minimum for entry into the occupation in the United States.

The term "specialty occupation” is further defined at 8 C.F.R. § 214.2(h)(4)(ii) as:

[Aln occupation which requires theoretical and practical application of a body of highly
specialized knowledge in fields of human endeavor including, but not limited to, architecture,
engineering, mathematics, physical sciences, social sciences, medicine and health, education,
business specialties, accounting, law, theology, and the arts, and which requires the attainment of
a bachelor's degree or higher in a specific specialty, or its equivalent, as a minimum for entry
into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of
the following criteria:

{1) A baccalaureate or higher degree or its equivalent is normally the minimum requirement
for entry into the particular position;
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(2) The degree requirement is common to the industry in parallel positions among similar
organizations or, in the alternative, an employer may show that its particular position is
so complex or unique that it can be performed only by an individual with a degree;

(3) The employer normally requires a degree or its equivalent for the position; or

(4) The nature of the specific duties are so specialized and complex that knowledge required
to perform the duties is usually associated with the attainment of a baccalaureate or
higher degree.

Citizenship and Immigration Services (CIS) interprets the term “degree” in the criteria at 8 C.F.R.
§ 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific specialty that is
directly related to the proffered position.

The record of proceeding before the AAO contains: (1) the Form I-129 and supporting documentation; (2)
the director’s request for additional evidence; (3) the petitioner’s response to the director’s request; (4) the
director’s denial letter; and (5) the Form I-290B with supporting documentation. The AAO reviewed the
record in its entirety before issuing its decision.

The petitioner is seeking the beneficiary’s services as an estimator. Evidence of the beneficiary’s duties
includes the Form 1-129 petition with attachment and the petitioner’s response to the director’s request for
evidence. According to evidence the beneficiary would: analyze blueprints, specifications, proposals, and
other documentation to prepare time, cost, and labor estimated for products, projects, or services, applying
knowledge of specialized mythologies, techniques, principles, or processes; review data to determine material
and labor requirements and prepare itemized lists; compute cost factors and prepare estimates used for
management purposes, such as planning, organizing, and scheduling work, preparing bids, selecting vendors
or subcontractors, and determining cost effectiveness; conduct special studies to develop and establish
standard hour and related cost data or effect cost reductions; consult with clients, vendors, or other individuals
to discuss and formulate estimates and resolve issues; and specialize, perhaps, according to particular service
performed, type of product manufactured, or phase or work involved, such as tool and fixture costs,
production costs, construction costs, or material costs. Approximately 40 per cent of the beneficiary’s time
would be spent analyzing/studying bid documents and plans; 30 per cent for material take-off, material and
labor requirements; 20 per cent for requesting and follow-up of quotation from different suppliers; and 10 per
cent for attending pre-bid conferences and site visits. The petitioner requires a minimum of a bachelor’s
degree in electrical or mechanical engineering for entry into the proffered position.

Upon review of the record, the petitioner has failed to establish that a baccalaureate or higher degree or its
equivalent is normally the minimum requirement for entry into the offered position, or that a degree
requirement is common to the industry in parallel positions among similar organizations. Factors often
considered by CIS when determining these criteria include: whether the Department of Labor’s Occupational
Outlook Handbook (Handbook) reports that the industry requires a degree; whether an industry professional
association has made a degree a minimum entry requirement; and whether letters or affidavits from firms or
individuals in the industry attest that such firms “routinely employ and recruit only degreed individuals.”
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See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D. Min. 1999) (quoting Hird/Blaker Corp. v. Sava, 712
F. Supp. 1095, 1102 (S.D.N.Y. 1991)).

The AAO routinely consults the Handbook for information about the duties and educational requirements of
particular occupations. The duties of the proffered position are essentially those noted for cost estimators as
set forth in the Handbook. These individuals essentially develop the cost information that business owners or
managers need to make a bid for a contract or to determine if a proposed product will be profitable.
Regardless of the industry in which they work, estimators compile and analyze data on all of the factors that
can influence costs, such as materials, labor, location, and special machinery requirements. The Handbook
notes that job entry requirements for cost estimators vary by industry, but that in the construction industry
employers increasingly prefer individuals with a degree in building construction, construction management,
construction science, engineering, or architecture. While these degrees are being increasingly preferred,
however, the Handbook does not indicate that a baccalaureate degree is presently the normal minimum
requirement for entry into the position offered. The petitioner has failed to establish the criterion at 8 C.F.R.
§ 214.2(h)(@) i A)(T).

The petitioner does not state that a degree requirement is common to the industry in parallel positions among
similar organizations, but does present a single job advertisement for a mechanical/architectural estimator
requiring a bachelor’s degree in architectural or mechanical engineering. A single job advertisement is
insufficient in scope to establish an industry educational standard for the proffered position. This is especially
true when the Handbook indicates that while a degree is increasingly preferred, it is not an industry standard
at this time. The petitioner has failed to establish the referenced criterion at 8 C.F.R. § 214 .2(h)(4)(ii1)(A)(2).

The petitioner does not assert that it normally requires a degree in a specific specialty for entry into the
offered position, and offers no evidence in this regard. The criterion at 8 C.F.R. § 214.2(h)(4)(ii))(A)(3) has
not been established.

Finally, the duties of the proffered position appear to be routine for construction cost estimators. They are not
so complex or unique that they can be performed only by an individual with a degree in a specific specialty.
Nor are they so specialized or complex that knowledge required to perform them is usually associated with
the attainment of a baccalaureate or higher degree in a specific specialty. The duties are routinely performed
in the industry by individuals with less than a baccalaureate level education. The petitioner has failed to
established the referenced criteria at 8 C.F.R. §§ 214.2(h)(4)(1i1)(A)(2) or (4).

The final issue to be considered is whether the petitioner is qualified to perform the duties of the proffered
position. It has been determined that the offered position does not qualify as a specialty occupation, thus,
there would be no regulatory requirement that the petitioner possess any specific level of education in order to
qualify to perform the duties of that position. Suffice it to say that the petitioner deems the beneficiary
qualified to perform the duties of the position based upon his past education, training, and experience. That
determination is one over which the petitioner has sole authority and discretion as the position does not
qualify for H-1B status and is not subject to regulation by CIS.

The petitioner has failed to establish that the offered position meets any of the criteria listed at 8 C.F.R.
§ 214.2(h)(4)(iii)(A). Accordingly, the AAO shall not disturb the director’s denial of the petition.
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The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C.
§ 1361. The petitioner has not sustained that burden and the appeal shall accordingly be dismissed.

ORDER: The appeal is dismissed. The petition is denied.



