U.S. Department of Homeland Security
20 Mass. Ave., N'W., Rm. A3042

identifying data deleted to Washington, DC 20529
prevent clearty uowarranted

rsonal privacy U.S. Citizenship
Imvasion of pe and Immigration

Services

PUBLIC COPY

|
g0 é
&"d\ ] “,.\"
g "
&
FILE: LIN 04 004 54801 ~Office: NEBRASKA SERVICE CENTER Date:  MAR 10 205
IN RE: Petitioner:
Beneficiary: |

PETITION: Petition for a Nonimmigraht Worker Pursuani to Section 101(a)(15)(H)(i)(b) of the
Immigration and Nationality Act, 8 U.S.C. § 1101(a)(15)(H)(i)(b)

ON BEHALF OF PETITIONER:

INSTRUCTIONS:

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to
the office that originally decided your case. Any further inquiry must be made to that office.

Fubell Myeer

Robert P. Wiemann, Director
Adrinistrative Appeals Office

www.uscis.gov



LIN 04 004 54801
Page 2

DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is now
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will
be denied.

The petitioner is a private martial arts school and seeks to employ the beneficiary as a judo master teacher. The
petitioner endeavors to classify the beneficiary as a nonimmigrant worker in a specialty occupation pursuant to
section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(2)(15)(H)(i)(b).

The director denied the petition because the proffered position does not qualify as a specialty occupation. On
appeal, counsel submits a brief and additional information stating that the offered position qualifies as a specialty
occupation.

The issue to be discussed in this proceeding is whether the proffered position qualifies as a specialty
occupation.

Section 101(a)(15)(H)(i)(b) of the Act, 8 US.C. § 1101(a)(15)(H)(i)(b), provides, in part, for the
classification of qualified nonimmigrant aliens who are coming temporarily to the United States to perform
services in a specialty occupation.

Section 214(i)(1) of the Act, 8 U.S.C. § 1184(i)(1), defines the term "specialty occupation” as an occupation
that requires:

(A) theoretical and practical application of a body of highly specialized knowledge, and

(B) attainment of a bachelor's or higher degree in the specific specialty (or its equivalent) as a
minimum for entry into the occupation in the United States.

The term "specialty occupation” is further defined at 8 C.F.R. § 214.2(h)(4)(ii) as:

[Aln occupation which requires theoretical and practical application of a body of highly
specialized knowledge in fields of human endeavor including, but not limited to, architecture,
engineering, mathematics, physical sciences, social sciences, medicine and health, education,
business specialties, accounting, law, theology, and the arts, and which requires the attainment of
a bachelor's degree or higher in a specific specialty, or its equivalent, as a minimum for entry
into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii))(A), to qualify as a specialty occupation, the position must meet one of
the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum requirement
for entry into the particular position;

(2) The degree requirement is common to the industry in parallel positions among similar
organizations or, in the alternative, an employer may show that its particular position is
so complex or unique that it can be performed only by an individual with a degree;
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(3) The employer normally requires a degree or its equivalent for the position; or

(4) The nature of the specific duties are so specialized and complex that knowledge required
to perform the duties is usually associated with the attainment of a baccalaureate or
higher degree.

Citizenship and Immigration Services (CIS) interprets the term “degree” in the criteria at 8 C.F.R.
§ 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific specialty that is
directly related to the proffered position.

The record of proceeding before the AAO contains: (1) the Form I-129 and supporting documentation; (2)
the director’s request for additional evidence; (3) the petitioner’s response to the director’s request; (4) the
director’s denial letter; and (5) the Form I-290B. The AAO reviewed the record in its entirety before issuing
its decision.

The petitioner is seeking the beneficiary’s services as a judo master teacher. Evidence of the beneficiary’s
duties includes the I-129 petition with attachment and the petitioner’s response to the director’s request for
evidence. According to this evidence the beneficiary would: develop and implement curriculum for students;
prepare lecture materials; teach and demonstrate principles, techniques, methods, and discipline of Judo;
develop and implement student class schedules based on enrollment levels, age groups, and belt levels;
prepare students for local and national Judo competitions; evaluate, recommend, test, and grade students for
belt promotion; approve students’ promotion to the next belt level; observe students during practice and detect
and correct mistakes; and explain and enforce safety and behavioral rules to enrolled students. The petitioner
requires a minimum of a bachelor’s degree in physical education or a related field for entry into the offered
position.

The director found that the offered position did not qualify as a specialty occupation and failed to meet any of
the criteria of 8 C.F.R. § 214.2(h)(4)(iii)(A). On appeal, counsel states that the proffered position qualifies as
a specialty occupation.

The AAO routinely consults the U.S. Department of Labor’s Occupational Outlook Handbook (Handbook)
for information about the duties and educational requirements of particular occupations. The duties of the
proffered position are essentially those provided by “athletes, coaches, umpires, and related workers” as
detailed in the Handbook. The Handbook notes that the education and training requirements for coaches vary
greatly by the level and type of sport. Public and secondary school coaches and sports instructors must have a
bachelor’s degree to meet state licensure requirements for public school teachers. There is no standard degree
requirement, however, for coaches in the industry outside of a formal educational environment. Many
individuals enter into the coaching profession based upon personal experience and athletic training without

any education at the baccalaureate level. The petitioner has, therefore, failed to establish the first criterion of
8 C.F.R. § 214.2(h)(4)(iii)(A).

The petitioner asserts that a degree requirement in a specific specialty is common to the industry in parallel
positions among similar organizations. In support of that assertion the petitioner submitted an opinion letter
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from Janet M. DuVall, a vocational analyst/counselor with Hartung & Associates along with copies of various
job advertisements (almost exclusively in formal education settings). Ms. DuVall likens the duties of the
proffered position to that of a physical education instructor and states that the duties of the position involve
highly complex tasks acquired by obtaining a bachelor’s degree. The AAO does not agree with this analogy
as the position is not that of a teacher who performs duties in an academic setting. Such positions typically
require a baccalaureate level education for licensing purposes by State law in all public education settings.
Teachers in private educational settings have no such licensing requirement and, therefore, are not uniformly
required to have a baccalaureate level education in a specific specialty. The position offered to the
beneficiary, as previously stated, is that of a coach/sports instructor in a private non-academic setting that
does not normally require a baccalaureate level education in the industry. The petitioner has not established
the regulatory criterion at 8 C.F.R. § 214.2(h)(4)(ii1)(A)(2).

The petitioner does not assert that it normally requires a degree in a specific specialty for the proffered
position, and offers no evidence in this regard. The petitioner has not established the regulatory criterion at
8 C.F.R. § 214.2(h)(4)(i11)(A)(3).

Finally, the duties of the proffered position appear to be routine for coaches/instructors in the industry. They
are not so complex or unique that they can be performed only by an individual with a degree in a specific
specialty. Nor are they so specialized or complex that knowledge required to perform them is usually
associated with the attainment of a baccalaureate or higher degree in a specific specialty. The petitioner
makes reference to the O*Net and Dictionary of Occupational Titles (DOT) to establish that the offered
position normally requires a baccalaureate level education. The petitioner’s assertions in this regard are not
persuasive. Neither the DOT’s SVP rating nor a Job Zone category indicates that a particular occupation
requires the attainment of a baccalaureate or higher degree, or its equivalent, in a specific specialty as a
minimum for entry into the occupation. An SVP rating and Job Zone category are meant to indicate only the
total number of years of vocational preparation required for a particular position. Neither classification
describes how those years are to be divided among training, formal education, and experience, nor specifies
the particular type of degree, if any, that a position would require. The petitioner has failed to establish the
referenced regulatory criteria at 8 C.F.R. § 214.2(h)(4)(ii)(A)(2) or (4).

The petitioner has failed to establish that the offered position meets any of the criteria listed at 8 C.F.R.
§ 214.2(h)(4)(ii1)(A). Accordingly, the AAO shall not disturb the director’s denial of the petition.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C.
§ 1361. The petitioner has not sustained that burden and the appeal shall accordingly be dismissed.

ORDER: The appeal is dismissed. The petition is denied.



