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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is now
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will
be denied.

The petitioner is a telecommunications company and seeks to employ the beneficiary as its president and general
manager. The petitioner endeavors to classify the beneficiary as a nonimmigrant worker in a specialty occupation
pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C.

§ 1101(2)(15)(H)(i)(b).

The director denied the petition because the position did not qualify as a specialty occupation. On appeal, counsel
submits a brief asserting that the proffered position is a specialty occupation.

The issue to be discussed in this proceeding is whether the proffered position qualifies as a specialty
occupation.

Section 101(2)(15)(H)(i)(b) of the Act, 8 U.S.C. § 1101(a)(15)(H)(i)(b), provides, in part, for the
classification of qualified nonimmigrant aliens who are coming temporarily to the United States to perform
services in a specialty occupation.

Section 214(i)(1) of the Act, 8 U.S.C. § 1184(i)(1), defines the term "specialty occupation” as an occupation
that requires:

(A) theoretical and practical application of a body of highly specialized knowledge, and

(B) attainment of a bachelor's or higher degree in the specific specialty (or its equivalent) as a
minimum for entry into the occupation in the United States.

The term "specialty occupation” is further defined at 8 C.F.R. § 214.2(h)(4)(ii) as:

[Aln occupation which requires theoretical and practical application of a body of highly
specialized knowledge in fields of human endeavor including, but not limited to, architecture,
engineering, mathematics, physical sciences, social sciences, medicine and health, education,
business specialties, accounting, law, theology, and the arts, and which requires the attainment of
a bachelor's degree or higher in a specific specialty, or its equivalent, as a minimum for entry
into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of
the following criteria:

(I) A baccalaureate or higher degree or its equivalent is normally the minimum requirement
for entry into the particular position;

(2) The degree requirement is common to the industry in parallel positions among similar
organizations or, in the alternative, an employer may show that its particular position is
so complex or unique that it can be performed only by an individual with a degree;
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(3) The employer normally requires a degree or its equivalent for the position; or

(4) The nature of the specific duties are so specialized and complex that knowledge required
to perform the duties is usually associated with the attainment of a baccalaureate or
higher degree.

Citizenship and Immigration Services (CIS) interprets the term “degree” in the criteria at 8 C.F.R.
§ 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific specialty that is
directly related to the proffered position.

The record of proceeding before the AAO contains: (1) the Form I-129 and supporting documentation; (2)
the director’s requests for additional evidence; (3) the petitioner’s response to the director’s requests; (4) the
director’s denial letter; and (5) the Form I-290B with supporting documentation. The AAO reviewed the
record in its entirety before issuing its decision.

The petitioner is secking the beneficiary’s services as its president and general manager. Evidence of the
beneficiary’s duties includes the Form I-129 petition with attachment and the petitioner’s response to the
director’s request for evidence. According to this evidence the beneficiary would: establish economic
objectives of the company; direct and prepare business and management analysis for the company, and
evaluate the technological needs of clients and their need for implementing telecommunications technology;
direct and coordinate the company’s business development affairs according to business requirements and
management principles; oversee searching, interviewing, screening, and recruiting job applicants; discuss
long term business development needs with clients to prepare and implement telecommunications
development programs; plan and direct new operational procedures to obtain optimum efficiency at lower
costs; analyze the latest developments in telecommunications systems to formulate business strategies for the
company; direct and investigate market conditions and facilitate to determine time, place and type of sales
and marketing activities; develop and oversee promotional material designed to capture public interest in
products and services; approve advertising material and select media for its release; and manage and direct the
continued expansion of the company, including marketing and reviewing all telecommunications related tools
and hardware associated with such use and development. The petitioner requires a minimum of a bachelor’s
degree in business administration or a closely related field for entry into the proffered position.

Upon review of the record, the petitioner has failed to establish that a baccalaureate or higher degree or its
equivalent is normally the minimum requirement for entry into the offered position, or that a degree
requirement is common to the industry in parallel positions among similar organizations, as asserted by
counsel. Factors often considered by CIS when determining these criteria include: whether the Department
of Labor’s Occupational Outlook Handbook (Handbook) reports that the industry requires a degree; whether
an industry professional association has made a degree a minimum entry requirement; and whether letters or
affidavits from firms or individuals in the industry attest that such firms “routinely employ and recruit only
degreed individuals.” Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D. Minn. 1999) (quoting Hird/Blaker
Corp. v. Sava, 712 F. Supp. 1095, 1102 (S.D.N.Y. 1989)).
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The AAQ routinely consults the Handbook for information about the duties and educational requirements of
particular occupations. The duties of the proffered position are essentially those noted for general and
operations managers who plan, direct, or coordinate the operations of companies or public and private sector
organizations. These managers formulate policies, manage daily operations, and plan the use of materials and
human resources. The petitioner has not met any of the above requirements to qualify the offered position as
a specialty occupation. The proffered position requires general managerial skills, and those skills do not arise
from any particular specialty. Indeed, many management or top executive positions are filled by promoting
experienced, lower level managers from within an organization. Other top executives/managers hold degrees
in business administration or a liberal arts degree. A college degree in a specific specialty is not a minimum
requirement for entry into the field of management. A degree in a wide range of disciplines will suffice for
positions that do require a college education. The petitioner has, therefore, failed to establish the criterion at
8 C.F.R. § 214.2(h)(4) (i) (A)(]).

The petitioner asserts that a degree requirement is common to the industry in parallel positions among similar
organizations, and in support of this assertion submits three opinion letters and copies of five job
advertisements. The opinion letters are from similar organizations and state that it is an industry standard to
employ top executives with a bachelor’s degree in business administration or a closely related field. The
opinion writers offer no basis for their opinions, however, other than stating that they are based on their
experience in the industry. They make no reference to any industry study, labor survey or other source of
information in support of their opinion. Simply going on the record without supporting documentary
evidence is not sufficient for the purpose of meeting the burden of proof in these proceedings. Matter of
Treasure Craft of California, 14 1&N Dec. 190 (Reg. Comm. 1972). The opinions are, therefore, of little
evidentiary value and are contrary to information contained in the Handbook about the educational
requirements for executive personnel. Furthermore, the job advertisements submitted do not establish that a
bachelor’s degree in a specific specialty is standard in the industry for the proffered position. The degrees
deemed acceptable for the advertised positions include a degree in a technical area, business, information
systems, and engineering. One of the advertisements states that it requires a bachelor’s degree or a minimum
of five years of project delivery experience. Five years of experience is not equivalent to a baccalaureate
level education. The advertisements confirm the statements of the Handbook about the educational
requirements of general or operations managers, that some positions are held by those without a baccalaureate
level education, and that positions requiring degrees are generally filled by those holding degrees in a wide
range of educational disciplines. The petitioner has failed to satisfy the criterion at 8 C.F.R. §
214.2(W)(A) (1) (A)2).

The petitioner has not established that it normally requires a degree or its equivalent for the proffered position
as the position is new with the company. As such, the petitioner has not established the criterion at 8 C.F.R.

§ 14.2(h)()(i)(A)3).

The petitioner has not established that the duties of the proffered position are so complex or unique that they
can be performed only by an individual with a degree in a specific specialty, or that they are so specialized or
complex that knowledge required to perform them is usually associated with the attainment of a baccalaureate
or higher degree in a specific specialty. In support of this assertion the petitioner makes reference to the
Department of Labor's O*NET classification for private sector executives, and the Dictionary of
Occupational Titles SVP rating. The O*NET reference to which the petitioner refers merely indicates that
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most, but not all, positions in that particular O*NET job classification require a four-year bachelor’s degree.
The classification does not state, however, that the degree for any particular position need be in any particular
specialty, and cannot be used for the purpose of establishing H-1B classification. Likewise, the SVP rating
for executive management positions does not establish that any particular position 1s a specialty occupation.
An SVP rating is meant to indicate only the total number of years of vocational preparation required for a
particular position. The SVP classification does not describe how those years are to be divided among
training, formal education, and experience, nor does it specify the particular type of degree, if any, that a
position would require. The duties of the proffered position are those that would be routinely performed by
general or operations managers in the petitioner’s industry, and are routinely performed both by individuals
with less than a baccalaureate level education, and those who hold degrees in a wide range of educational
disciplines. The petitioner has not established the referenced criteria at 8 C.F.R. § 214.2(h)(4)(1i1))(A)(2) or

9.

The petitioner also contends that the offered position is a specialty occupation as the beneficiary had
previously been granted H-1B status for the same position in an unrelated proceeding. This reference will not
sustain the petitioner’s burden of establishing H-1B qualification in the petition now before the AAO. This
record of proceeding does not contain the entire record of proceeding in the petition referred to by counsel.
Accordingly, no comparison of the positions can be made. FEach nonimmigrant petition is a separate
proceeding with a separate record. See 8 C.F.R. § 103.8(d). In making a determination of statutory
eligibility, the AAO is limited to the information contained in the record of proceeding. See 8 C.F.R.
§ 103.2(b)(16)(i1). It warrants noting that Congress intended this visa classification for aliens that are to be
employed in an occupation that requires the theoretical and practical application of a body of highly
specialized knowledge. Congress specifically stated that such an occupation would require, as a minimum
qualification, a baccalaureate or higher degree in the specialty. CIS regularly approves H-1B petitions for
qualified aliens who are to be employed as engineers, computer scientists, certified public accountants,
college professors, and other such professions. These occupations all require a baccalaureate degree in the
specialty occupation as a minimum for entry into the occupation and fairly represent the types of professions
that Congress contemplated when it created that visa category. In the present matter, the petitioner has
offered the beneficiary a position as its president and general manager. For the reasons discussed above, the
proffered position does not require attainment of a baccalaureate or higher degree in a specific specialty as a
minimum for entry into the occupation, and approval of a petition for another beneficiary based on identical
facts would constitute material error, gross error, and a violation of 8 C.F.R. § 214.2 paragraph (h).

Finally, for a position to qualify as a specialty occupation, there must be a close corollary between required
specialized studies and the position offered. A degree of generalized title, such as business administration,
without further specification, would not qualify the beneficiary to perform the duties of a specialty
occupation. Cf. Matter of Michael Hertz Associates, 19 I&N Dec. 558 (Comm. 1988). Nor would a position
that required a degree of generalized study qualify as a specialty occupation. For example, the record does
not establish that the offered position requires a degree in business administration with an emphasis in a
specialized area of study such as marketing or finance. For this additional reason, the petition cannot be
approved.

The petitioner has failed to establish that the offered position meets any of the criteria listed at 8 C.F.R.
§ 214.2(h)(4)(iii)(A). Accordingly, the AAO shall not disturb the director’s denial of the petition.
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The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C.
§ 1361. The petitioner has not sustained that burden and the appeal shall accordingly be dismissed.

ORDER: The appeal is dismissed. The petition is denied.



