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DISCUSSION: The director of the service center denied the nonimmigrant visa petition and the matter js now
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will be
denied.

The petitioner is engaged in the business of providing in-home healthcare and seeks to employ the beneficiary
as a market research analyst. The petitioner, therefore, endeavors to classify the beneficiary as a nonimmigrant
worker in a specialty occupation pursuant to section lOl(a)(lS)(H)(i)(b) of the Immigration and Nationality Act
(the Act), 8 U.S.C. § 1101(a)( I5)(H)@)(b).

The director denied the petition because the petitioner has failed to establish that the position is a specialty
occupation. On appeal, counsel submits a statement on the Form 1-290B.

B) attainment of a bachelor’s or higher degree in the specific specialty (or its equivalent)
as a minimum for entry into the occupation in the United States.

Pursuant to 8 CER. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of the
(1) A baccalaureate or higher degree or jts equivalent is normally the minimum requirement
for entry into the particular position;

(2) The degree requirement is common to the industry in parallel positions among similar

(3) The employer normally requires a degree or its equivalent for the position; or

(4) The nature of the specific duties is so specialized and complex that knowledge required

Citizenship and Immigration Services (CIS) interprets the term “degree” in the criteria at 8 CFR.
§ 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific specialty that s
directly related to the proffered position.

The petitioner js seeking the beneficiary’s services as a market research analyst.  Evidence of the
beneficiary’s dutjes includes: the Form I-129; the attachments accompanying the Form I-129; and the
petitioner’s Teésponse to the director’s request for evidence, According to this evidence, the beneﬁciary would



WAC 04 014 54166
Page 3

discussing with hospitals and rehabilitation centers administrators, socja] workers and physical therapists
possible options in costing and services offered by the company depending upon clients’ health conditions;
establishing research methodology and designing format for data gathering, such as surveys or questionnaires;

company; providing management information needed to make decisions on promotion, marketing and pricing
of services; assessing and evaluating the delivery of services and company’s objectives and identify potentia]
problems and opportunities and make recommendations for appropriate course of action; directly supervising
caregivers working with the clients, ensuring caregiver and client relationship is harmonious angd the
company’s objective of client satisfaction is obtained.; preparing weekly, monthly, semi-annua] and annual
reports on clients health conditions, problems and preferences; submitting proposals and findings to
Mmanagement for consideration,
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association has made a degree a minimum entry requirement; and whether letters or affidavits from firms or
individuals in the industry attest that such firms "routinely employ and recruit only degreed individuals." See
Shanti, Inc. v, Reno, 36 F. Supp. 2d 1151, 1165 (D.Minn. 1999)(quoting Hird/Blaker Corp. v. Sava, 712 F. Supp.

and the attainment of 3 baccalaureate degree in a specific specialty as the minimum for entry into the
occupation as required by the Act. The AAO routinely consults the Handbook for its information about the

their client or employer based on their findings. They provide a company’s management with information
needed to make decisions on the promotion, design and distribution of the products or services,

Based on a review of the Handbook and the petitioner’ job description, the AAO cannot conclude that the
duties of the proposed position are parallel to those performed by a market research analyst, Although the
petitioner has stated the beneficiary would gather data on competitors and analyze costs, sales and methods of
marketing, the petitioner also stated that one of the duties of the position would be to discuss with clients
possible options in costing and services offered by the petitioner depending upon the clients’ health condition.
Unlike the market research analyst dutjes noted in the Handbook, the petitioner stated that the position would
have direct supervision of the caregivers working with the clients. Additionally, the petitioner stated one of
the duties of the proffered position js to prepare reports on clients’ health conditions, problems and
preferences. -

Based on the record of proceeding, the AAQ agrees with the director that the proffered position is a marketing
manager. According to the Handbook, marketing Managers develop the firm’s detailed marketing strategy.
With the help of subordinates, marketing managers determine the demand for products and services offered
by the firm and jts competitors. In addition, they 1dentify potentia] markets. According to the Handbook,

marketing Managers develop pricing Strategy with an eye towards maximizing the firm’s share of the market

in that the duties include providing Mmanagement information needed to make decisions on promotion,
marketing and pricing of services; implementing and supervising marketing Strategies or promotions;
planning and analyzing of gathered information to determine prospective clients needs and demands;
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monitoring clients problems or feedback about services offered by the company; and gathering data on
competitors in terms of costing, sales and marketing Strategies.

With respect to the educational qualifications required of marketing managers, the Handbook states:

Consequently, there s insufficient evidence in the record to establish that a baccalaureate or higher degree or
its equivalent in a specific specialty is the normal minimum requirement for entry into the marketing manager
position.

To establish the second criterion - that a specific degree requirement is common to the industry in paralle]
positions among similar organizations — neither the petitioner nor counsel addressed this issue,

Nor is there evidence in the record to establish the third criterion at § CFR. § 214.2(h)(4)(iii)(A): that the
petitioner normally requires a specific degree or its equivalent for the position.

S0 specialized and complex that the knowledge required to perform the duties is usually
associated with the attainment of a baccalaureate or higher degree. On appeal, counsel states that the “job
duties requires knowledge in market research and statistics. A two year or high schoo] graduate can not
perform such specialized skills.” Without documentary evidence to support the claim, the assertions of
counsel will not satisfy the petitioner's burden of proof. The assertions of counsel do not constitute evidence.
Matter of Obaigbena, 19 1&N Dec. 533, 534 (BIA 1988); Marter of Laureano, 19 1&N Dec. 1 (BIA 1983);
Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980). To the extent they are described in the
record, the duties of the position are not so specialized and complex that the knowledge required to perform
them is usually associated with the attainment of 3 baccalaureate or higher degree. The duties parallel those
in the Handbook for a marketing Mmanager, an occupation that does not require a specific baccalaureate
degree. The petitioner therefore fails to establish the fourth criterion.

The burden of proof in these proceedings rests solely with the petitioner. Section 29] of the Act, 8U.S.C. § 1361.
The petitioner has not sustained that burden,

ORDER: The appeal is dismissed. The petition is denied.



