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DISCUSSION: The service center director denied the nonimmigrant visa petition. The matter is now on
appeal before the Administrative Appeals Office (AAO). The will be sustained. The petition will be
approved.

The petitioner is a venture capital company. It seeks to employ the beneficiary as a market research
analyst and to continue her classification as a nonimmigrant worker in a specialty occupation pursuant to
section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1101
@U5)H)(D)(D).

The director denied the petition on the ground that the record did not establish that the proffered position
qualifies as a specialty occupation.

Section 214(i)(1) of the Act, 8 U.S.C. § 1184(i)(1), defines the term "specialty occupation” as an
occupation that requires:

(A) theoretical and practical application of a body of highly specialized knowledge,
and

B) attainment of a bachelor’s or higher degree in the specific specialty (or its
equivalent) as a minimum for entry into the occupation in the United States.

As provided in 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation the position must meet
one of the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum
requirement for entry into the particular position;

(2) The degree requirement is common to the industry in parallel positions among
similar organizations or, in the alternative, an employer may show that its
particular position is so complex or unique that it can be performed only by an
individual with a degree;

(3) The employer normally requires a degree or its equivalent for the position; or

(4) The nature of the specific duties is so specialized and complex that knowledge
required to perform the duties is usually associated with the attainment of a
baccalaureate or higher degree.

Citizenship and Immigration Services (CIS) interprets the term “degree” in the criteria at 8 C.F.R.
§ 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific specialty
that is directly related to the proffered position.

The record of proceeding before the AAO contains: (1) Form I-129 and supporting documentation; (2)
the notice of decision; and (3) Form I-290B, an appeal brief, and supporting materials. The AAO
reviewed the record in its entirety before issuing its decision.



WACO04 111 52309
Page 3

The petitioner describes itself as the exclusive agent in the United States of a Taiwanese venture capital
management group, Pacific Technology & Investment Group. The petitioner states that its U.S. business
was established in 1998, has four employees (including the beneficiary), and has gross annual income of
$420,000. The petitioner seeks to continue employing the beneficiary — who began working for the
petitioner pursuant to a previous H-1B petition approved on July 14, 2001 — as a market research analyst.
The duties of the position are described by the petitioner as follows:

Analyze the current high tech market dynamics and study high-tech industries, especially
the telecommunication industry; generate reports for management’s decision making,
including technology analysis and competitor evaluation; participate in developing short-
term and long-term investment strategies based on research information.

The petitioner asserts that the foregoing tasks require the expertise of an individual with a baccalaureate
degree in business administration, marketing, economics, telecommunications, or a closely related
specialty. The beneficiary is qualified for the job, the petitioner states, by virtue of her master of arts
degree in telecommunication from Michigan State University, granted in December 1997, together with
her bachelor of arts degree in mass communication from Tamkang University in Taipei, Taiwan, granted
in June 1994,

In his decision the director stated that, while many of the duties of the proffered position appeared to
reflect those performed by a market research analyst, as described in the Department of Labor (DOL)’s
Occupational Outlook Handbook (Handbook), and that a market research analyst would qualify as a
specialty occupation, the position could not be classified as a market research analyst for two reasons.
The first was that the duties of the position are not restricted to market research functions and the
petitioner’s business does not have the organizational complexity to validate the position of a market
research analyst. The second reason was that the petitioner is not engaged in a type of business for which
a market research analyst would normally be required in a full-time, ongoing capacity. The director
concluded that the proffered position does not qualify as a specialty occupation under any of the criteria
enumerated at 8 C.F.R. § 214.2(h)(4)(iii)(A).

On appeal counsel asserts that the beneficiary performs the services of a market research analyst in the
proffered position because the nature of the petitioner’s business — the product and the service it provides
its clients — is market research in the information technology (IT) industry and the formulation of
investment recommendations. Counsel provides additional details about the duties of the position:

[Tlhe market research analyst will direct market research analyses and formulate
marketing strategies and policies in the IT industry, thereby providing business solutions
for the petitioner’s portfolio companies. The incumbent will gather information and
perform data analyses in order to forecast market trends and determine service/product
desirability and user preference . . . . [The beneficiary] will be in charge of reviewing
sales and order reports from the petitioner’s portfolio companies . . . [and] analyze sales
statistics to formulate marketing policy . . . In addition, the incumbent will conduct
feasibility study, project survey and analysis in telecommunication industry and evaluate
mass communication influence on consumer behavior for advertising and public relation
program development.
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A small venture capital firm like the petitioner needs a market research analyst, counsel contends, in order
to make sound investment recommendations to its clients. In support of the appeal counsel has submitted
a copy of the petitioner’s federal and state income tax returns for 2003, both of which identify the
company’s business activity as “marketing research.” In addition, company literature has been submitted
which explains the nature of the petitioner’s services; identifies its investments as primarily focused on
high tech industries in five major areas: semiconductor devices, networks and communications,
computers and platforms, internet and applications, and software and services; lists its portfolio
companies; and includes two due diligence reports, incorporating market research reports prepared by the
beneficiary, on companies considered as investment targets. Counsel also submits several internet job
announcements for market research positions by other venture capital firms.

In determining whether a position meets the statutory and regulatory criteria of a specialty occupation,
CIS routinely consults the DOL Handbook, supra, as an authoritative source of information about the
duties and educational requirements of particular occupations. Factors typically considered are whether
the Handbook indicates a degree is required by the industry; whether the industry’s professional
association has made a degree a minimum entry requirement; and whether letters or affidavits from firms
or individuals in the industry attest that such firms “routinely employ and recruit only degreed
individuals.” See Shanti, Inc. v. Reno, 36 F.Supp. 2d 1151, 1165 (D.Minn. 1999) (quoting Hird/Blaker
Corp. v. Sava, 712 F.Supp. 1095, 1102 (S.D.N.Y. 1989)). CIS also analyzes the specific duties and
complexity of the position at issue, with the Handbook’s occupational descriptions as a reference, as well
as the petitioner’s past hiring practices for the position. See Shanti, Inc. v. Reno, id., at 1165-66.

The Handbook’s description of market research analysts reads as follows:

Market, or marketing, research analysts are concerned with the potential sales of a
product or service. They analyze statistical data on past sales to predict future sales.
They gather data on competitors and analyze prices, sales, and methods of marketing and
distribution. Market research analysts devise methods and procedures for obtaining the
data they need. They often design telephone, mail, or Internet surveys to assess
consumer preferences. Some surveys are conducted as personal interviews by going
door-to-door, leading focus group discussions, or setting up booths in public places such
as shopping malls. Trained interviewers, under the market research analyst’s direction,
usually conduct the surveys.

After compiling the data, market research analysts evaluate it and make recommendations
to their client or employer based upon their findings. They provide a company’s
management with information needed to make decisions on the promotion, distribution,
design, and pricing of products or services. The information may also be used to
determine the advisability of adding new lines of merchandise, opening new branches, or
otherwise diversifying the company’s operations. Market research analysts might also
develop advertising brochures and commercials, sales plans, and product promotions
such as rebates and giveaways.

Handbook, 2004-05 edition, at 173. The Handbook's description of a market research analyst accords
with the duties of the proffered position, as described by the petitioner and counsel and documented by



WAC 04 111 52309
Page 5

the materials submitted on appeal. The AAO determines that the beneficiary will be performing the
services of a market research analyst in the proffered position.

With respect to the educational requirements for market research analysts, the Handbook states the
following:

A master’s degree is the minimum requirement for many private sector market and
survey research jobs, and for advancement to more responsible positions. Market and
survey researchers may earn advanced degrees in business administration, marketing,
statistics, communications, or some closely related discipline. Some schools help
graduate students find internships or part-time employment in government agencies,
consulting firms, financial institutions, or marketing research firms prior to graduation.

.. . . Bachelor’s degree holders who majored in marketing and related fields may qualify
for many entry-level positions that might or might not be related to market and survey
research. These positions include research assistant, administrative or management
trainee, marketing interviewer, and salesperson, among others.

Handbook, id., at 174. Based on the foregoing information, the AAO determines that a master’s degree in
a specific specialty is required for entry into a market research analyst position in the private sector.
Accordingly, the petitioner has overcome the director’s ruling that the proffered position is not a specialty
occupation.

As set forth in 8 C.F.R. § 214.2(h)(4)(iii)(C), to qualify to perform the services of a specialty occupation
an alien must meet one of the following criteria:

H Hold a United States baccalaureate or higher degree required by the specialty
occupation from an accredited college or university;

2) Hold a foreign degree determined to be equivalent to a United States
baccalaureate or higher degree required by the specialty occupation from an
accredited college or university;

&) Hold an unrestricted State license, registration or certification which authorizes
him or her to fully practice the specialty occupation and be immediately engaged
in that specialty in the state of intended employment; or

4 Have education, specialized training, and/or progressively responsible experience
that is equivalent to completion of a United States baccalaureate or higher degree
in the specialty occupation, and have recognition of expertise in the specialty
through progressively responsible positions directly related to the specialty.

The beneficiary, as indicated earlier, has a master of arts in telecommunication from Michigan State
University. The AAO determines that this degree meets the first criterion listed above and qualifies the
beneficiary, under 8 C.F.R. § 214.2(h)(4)(ii)}(C)(1), to perform the services of a market research analyst
in the information technology industry.
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Thus, the record establishes that the proffered position is a specialty occupation and that the beneficiary is
qualified to perform the services of that occupation.

The petitioner bears the burden of proof in these proceedings. See section 291 of the Act, 8 U.S.C. § 1361.
The petitioner has met that burden. Accordingly, the AAO will sustain the appeal and approve the petition.

ORDER: The appeal is sustained. The petition is approved.



