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BISCUSKION: The service center director denied the nonimmigrant visa petition and the matter is now
before the Administrative Appeals Otfice (AAO) on appeal. The appeal will be summarily dismissed.

The petitioner is a sofbware conseltancy {irm that seeks o employ the beneficiary as an IT consultant and 10
classify her as a noninunigrant worker in g specialty occupation pursuant to section 19H{aYISMHDXDY of the
Immigration and Mationality Act, 8 U.S.C. § HIOWa) 15} H)Gx by

The director denied the petilion on the bases the pctiﬁoner failed to establish that the beneficiary is gualified to
erform the duties of a specialty occupation and that the proposed position 5 not a specialty occupation. On
appeal, counsel submits a letter and previously submitted evidence.

The AAD will first address whether the proposed position 18 a spectaity oceupation.

Section 21401 of the Act, 8 U.S.C, & 118401, defines the torm "specialty occupation” as an occupation
that requires:

{(A) theoretical and practical application of a body of highly specialized knowledge,
and
{8) attatrunent of a bachelor's or higher degree in the specific specialty (or its equivalent)

as a reumum tor entry ioto the occupation in the United States.

Pursuant to 8 TR § ZH 2K NNAY © gualify as a specialty occupation, the position must meet one of
the following critesia

(7} A baccalaurcate or higher degree or s equivalent is normally the minimam
requirement for estry into the particular position;

i) The degree reguirement is common o the indusiry in parallel positions among
similar organizations or, in the alternative, an employer may show that its particular
pasttion is so complex or unigue that it can be performed only by an individual with a

degree;
£3) ‘The employer normally requires a degree or its equivalent for the position; or
{4 The nature of the specific duties is 30 specialized and complex that knowledge

required to perform the duties is wsuvally associsted with the attainment of &
baccalaureate or hugher degree.

Citizenship and lounigration Services {CIS) interprets the term “degree” in the criteria at § C.FR.
§ 214 24 H{A) 1o mean not just any bachelor’s or higher degree, but one in a specific field of study that
is directly related to the proposed position

The record of proceeding betore the AAQ containg, io part: (1) Form [-129 with supporting documentation;
{2} the director’s devial letter: and (3} Forre 12908 with accoropanying letter and documentation. The AAQ
reviewed the record in s entivety before jssuing s decision.



The petitioner seeks the beneficlary's services as an Pl consultant.  Evidence of the beneticiary’s duties
includes the docwmentation submitted with Ihc: {-129 and the matenals submitted on appeal. According to
this evidence, the hepeficiary's doties would includer  advising and assisting software professionals in
analyzing software and data processing requirernents invelving comaplex mechanical engineering/architecture;
providing solutions for mechanical enginecring/architect sampling and operating proceduores; analyzing
mechanical information; using knowledge of mechanical engineering in engineering the software for clients:
working with compuier programusers and fraining them in the functional aspect of financial forecasting;
providing interface between client and the software development team; giving technical presentations of the
pmduu and services; gathering and organizing information on problers or procedures mcluding present
operating procedures: analyzing data gathered; developing information: counsidering available solutions or
alternate methods of proceeding: writing manuals and documenting operating procedures; assisting users 1o
sofve probiem%; piazming developing, testing, and documenting computer prograros; and applying broad
knowledge of programuming techniques and computer systems to evaluate user requests for new or modified
programs. The petitioner stated that it consistently required that its T'T consoliants possess bachelor’s degrees
in information systers, engineering, or a related quantitative technical or business discipline.

The director found that the benefictary appeared to hold a bachelor's degree in mechanical engineering but
did not possess a bachelor’s degree n a compuier-related field, The director found that the beneficiary did
not qualify for a specialty occupation in a computer-related field. A\ a result, the director further found that
the proposed positiop did not require someone with a bachelow’s degree i a computer-related field.
Therefore, the proposed position was not a specialty occopation.

On appeal. counsel asserts that the benefictary’s bachelor’s degree i mechanical emz‘im‘:f-‘ring gualities the
beneficiary tor a job as an 1T consultant because engineering students study and apply mathematical formulas
and test logical theorerns in their respective areas of \pt:(:{ah/d‘hon Counsel states that the beneficiary is
qualified for the position because the credentials evaluation submitted with the original petition and
resubimitied on appeal equates the heneficiary’s degree from india to 3 ULS. bachelor’s degree in engineering.
Counsel further asserts that the petitioner always requires 3 bachelor’s degree in a related field for the
proposed position. Finally. counsel asserts that it is an industry standard to require a bachelor’s degree in
computer science or engineering for T professionals.  Counsel cites to the Departiment of Labor’s
Checupational Oudlook Hondbook { Handboek) educational requirements for computer programmers.

To determine whether a position quai tilesasa ‘specizdt” accupation, CIS looks beyond the title of the position.
(IS constders the specific duties of the proposed position and any supporting evidence, in refation to the
nature of the petitioning entity’s business operations, to determine it the position requires the theoretical and
practical application of a body of highly specialized knowledge and the attainment of a bachelor’s degree in a
specific field of study as the nusinum for entry into the ocoupation.

The AAQ routinely consults the Handbook for information about the duties and educational requirerpents of
particular occopations. The petitioner has not specifically identitied the proposed position but calls it an [T
consultant.  On appead, counsel refers to the educational requirements of various occupations related 1o
computers and cites to the Handbook’s educational requirements for computer programmers.  After careful
review of the proposed duties and several computer-related occupations found throughowt the Handbook, the
AAQ finds that the petitioner’s description of the pmposed duties 8 50 geoseric and nonspecitic that it
preciudes the AAQ from determining precisefy what tasks the benefictary would perform for the petitioner on
a daily basis. For example. although the petitioner has stated that the beneficiary would assist software
professionals in “enalyzing software and dsta processing requirements involving complex mechanical
engingering/architecture,” the petitioner does not offer specific detatls about the type of software the




EAC O3 001 33156
Page 4

beneficiary would analyze in the context of ity copsulting business for vertical markets including
telecommunications, healtheare, financial services, inswrance, and energy. CIS must examine the specific
tasks the beneficiary will perform to determine whether a position qualifies as a specialty cocupation. In hight
of the generic job description offered here, the AAD cannot dentify the beneficiary’s specific tasks, and
thereby, whether the position is that of 8 computer systems programumer, or a somputer software engineer, or
a coimputer support specialist. Furthermore, without a reliable description of the position’s duties, the AAO i3
unable (o determine whether the performance of those duties meets the ataxu..or}, definition of a specialty
ocoupation.

To determine whether the proposed position qualifies as a specialty occupation under the criterion at 8 CF.R.
2142 AX 1Y - a bachelor’s or bigher degree or tis equivalent is normally the muoumum requirement
for entry into the particular position — the AAD would normally turn to the Handbook's discussion of the
educational requirements for a specific occupation, such as ‘omputer programuier of software engineer.
Without a detailed description of the duties the beneficiary will perform in relation to the petitioner’s
business, however, the AAQ is unable to determine whether the proposed responsibilities would require the
beneficiary to hold the mintmum of a bachelot’s or higher degree or its equivalent, in a computer-related
field. 1o perform those duties. Thus, it finds that the record does not establish that the proposed position
gualifies as a specialty cocupation under the criterion at 8 C.F.R. § 21 2(0{(4XGIKANL) -~ a bachelor's

higher degree or Bs equivalent is normally the minimum requirement Or eniry into the particular position.

The AAQ turns next 1o the first alternative prong of the criterion at § C.F.R. § 2H42(h)4)HAKD) - a
apecific degree requirement §s commaon to the industry in paraliel positions among sioilar organizations. To
determine if a position is a specialty cccupation under this criterion, CIS geoerally considers whether or not
letters or affidavits fromn companies or individaals in the ndustry attest that such companies “routinely
employ and recruit only degreed individuals” See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D.Muwm.
1999 (quoting Hird/Blaker Corp. v. Sava, T12 F. Supp. 1095, 1102 (S.DINY. 19890, As already discussed,
the information about the proposed duties is too general to align the position with any occupation for which the
Handbook veports employers nommally reqguire at least a bachelor’s degree in a specific specialty. Also, there are
no submissicns from individuals, other firms, or professional associations in the petitioner’s industry. Counsel
asserts that the “industry siandard in the United States for educational requirerents among all I'T professionals,
inchuding but not limited to, IT consultant, is that the candidate possesses at least a Bachelor's degree in computer
science or engineering or a related area” Counsel points (o the Hundbook’s discussion of the educational
requirements for computer programuners to support this assertion. The Handbook, however, does not support
this assertion and instead, reveals the opposite - that there is no mdustry standard for these positions and that
some employers require computerselated bachelor’s degrees, but not n a specific specialty for computer
programmer positions and some reqeire only two-year degrees. Therefore, the proposed position does not
gualify as a specialty occupation under the first alternative prong at § CF.R. § 214 2(M(4{1H(AM ).

The AAD now turps to the criterion at B CF R § 214 2(n(MOHHAY D) ~ the employer noermally requires at
least a bachelor’s degree or its equivalent, in a specific field of study, for the position. To deternune if a
petitioner has established this criterion, the AAD generally reviews the petittoner’s past employpent
practices, including the histories of those employees who previously held the position. as well as their names,
dates of employment, and copies of their diplomas.  In the instant case, the petitioner asserts that it
consistently has required that it TV conselianis possess bachelor’s degrees in information systems,
engineering, or a related gquantitative technical or business discipline, but has submiited no evidence t©
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establish its huring practices for the proposed posttion. The petitioner did not document a history of hiring
those with bachelor’s degrees in a computer-related field for the proposed position. Going on record without
supporting docwnerdary evidence is not cuﬁzvgvm for purposes of meeting the burden of proof in these
proceedings. Muovier of Soffici, 22 1&M Dec. 158, 165 (Comm. 1998} (citing Matter of Treaxure Craft of
Califorma, 14 1&N Dec. 190 (Reg. Comm, 1“/ ¥ m the absence of an employvment history for the proposed
posttion. the petitioner cannot establish that itg pmp@sed position qualifies as a specialty occupation under the
criferion at 8 CF.R. § 2142008 iuY AN 3.

Finally, the AAD turns to the criteria related 1o the complexity, uniqueness. or specialized nature of the
proposed  position. A petitioper satisfies the second alternative prong of the criterion at § CFR.
$ 214 2(h{4)i{AM 2y f 1t establishes that a particelar posifion is so complex or unique that it can be
performed oniv by an individual with a bhachelor’s degree in a specific field of study. The criterion at
S CFR.§ 242 MANUIHANS) requires a petitioner to establish that the natare of the specific duties is so
specialized and complex that the knowledge required to perform the duties is usually associated with the
attainment of a bachelor’s or higher degree in a specitic field of study. As discussed above, the proposed position
is described in general terms and the record lacks sufficient evidence that would establish that the nature of the
proposed duties is specialized and cmnpk\ requining a bachelor’s degree in a specific field such as computer
science or intormation technology.,  Consequently, the petitioner ﬁui\ to demonstrate that the proposed
position 15 a specialty occupation based on the complexity, uniqueness or specialized nature of s duties
under 8 CF.R§ 214200 EY ANy and 8 CF.R. § 2142004 DA X 4.

Mo evidence contaned in the record demonstrates that the proposed position is a specialty occupation. The
petitioner has pot overcome ih director’s decision i this regard.

With respect to the beneficiary’s qualifications. the AAG has deterrained that the petition cannot be approved
on the basis that the proposed position is not a specialty occupation. Therefore, @ will not address the issue of
the beneficiary’s qualifications. A beneficiary’s credentials to perform a particalar job are relevant ondy when
a job s found to br a specialty occupation,

The burden of proof in this proceeding rests solely with the petitioner. Section 291 of the Act, 8 U.5.C. § 1361
The petitioner has not sustained that burden,

ORDER: The appeal 13 dismissed



