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DISCUSSION: The director denied the nonimmigrant visa petition and the matter is now before the
Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will be
denied.

The petitioner is a recruitment and staffing agency that seeks to employ the beneficiary as a strategic
management analyst. The petitioner, therefore, endeavors to classify the beneficiary as a nonimmigrant
worker in a specialty occupation pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality
Act (the Act), 8 U.S.C. § 1101(a)(15)(H)()(D).

The record of proceeding before the AAO contains: (1) the Form [-129 and supporting documentation;
(2) the director’s request for additional evidence; (3) the petitioner’s response to the director’s request;
(4) the director’s denial letter; and (5) the Form I-290B and supporting documentation. The AAO
reviewed the record in its entirety before issuing its decision.

The director denied the petition on the basis of his determination that the record “still does not contain
evidence that the beneficiary will be occupied primarily in a specialty occupation.” Noting that
Citizenship and Immigration Services (CIS) had approved “no fewer than three” petitions for identical
positions, a petition for a position with a different title but identical duties, and four petitions for positions
with similar duties, the director stated that “[i]t is questionable that your company could sustain nine
persons performing the same or substantially similar qualifying duties of a complexity to meet the
definition of a specialty occupation.” The director also denied the petition—<citing section 274C(a) of the
Act—because CIS was unable to make a determination of the “validity of any positions offered or claims
made, or the authenticity of any documents submitted by [the petitioner]” due to “the large number of
obvious and intentional alterations to various documents submitted by [the petitioner] as well as a number
of misleading statements made by [the petitioner].” In particular, the director found that “contracts
between [the petitioner] and the beneficiary as well as pay statements for several beneficiaries...had been
obviously altered” to remove sponsorship or filing fee deductions. The director also noted inconsistencies
in the number of employees the petitioner listed in the various petitions it had filed and in income tax
statements submitted with these petitions. Finally, the director found that the petitioner made “false and
misleading statements” in petitions it filed for “in-house accountants” concerning the number of
accountants working for the petitioner.

On appeal, counsel contends that the director erred in denying the petition. Counsel states that the
petitioner has not altered any documents or intentionally misrepresented any fact to CIS and that the
director erred in concluding that it had. Counsel states that the proposed position qualifies for
classification as a specialty occupation.

As a preliminary matter, the AAO finds that the director erred in denying the petition on the basis of
evidence not in the record of proceeding and without giving the petitioner an opportunity to address the
reasons for denial. Each petition filing is a separate proceeding with a separate record.
See 8 CFR. § 103.8(d). In making a determination of statutory eligibility, CIS is limited to the
information contained in the record of proceeding. See 8 C.F.R. § 103.2(b)(16)(ii). Furthermore,
8 C.F.R. § 103.2(b)(16)(i) requires the director to advise the petitioner “if a decision will be averse to
the...petitioner and is based on derogatory information considered by the Service and of which
the...petitioner is unaware”, and give the petitioner “an opportunity to rebut the information in his/her
own behalf before the decision is rendered.” The director’s October 29, 2004 request for additional
evidence did not give the petitioner adequate notice of the director’s intention to deny the petition on the
basis of misrepresentations or alteration of documents or an opportunity to rebut this information.
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However, the AAO nonetheless concurs with the director that the petitioner has failed to submit sufficient
evidence from which CIS may determine that the proposed position qualifies for classification as a
specialty occupation.

Section 214(i)(1) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1184(i)(1), defines the term
“specialty occupation” as an occupation that requires:

(A) theoretical and practical application of a body of highly specialized knowledge,
and

B) attainment of a bachelor’s or higher degree in the specific specialty (or its
equivalent) as a minimum for entry into the occupation in the United States.

The term “specialty occupation” is further defined at 8 C.F.R. § 214.2(h)(4)(ii) as:

[A]n occupation which requires theoretical and practical application of a body of highly
specialized knowledge in fields of human endeavor including, but not limited to,
architecture, engineering, mathematics, physical sciences, social sciences, medicine and
health, education, business specialties, accounting, law, theology, and the arts, and which
requires the attainment of a bachelor’s degree or higher in a specific specialty, or its
equivalent, as a minimum for entry into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of
the following criteria:

) A baccalaureate or higher degree or its equivalent is normally the minimum
requirement for entry into the particular position;

@ The degree requirement is common to the industry in parallel positions among
similar organizations or, in the alternative, an employer may show that its particular
position is so complex or unique that it can be performed only by an individual with
a degree;

(&) The employer normally requires a degree or its equivalent for the position; or

“@ The nature of the specific duties is so specialized and complex that knowledge
required to perform the duties is usually associated with the attainment of a
baccalaureate or higher degree.

CIS interprets the term “degree” in the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any
baccalaureate or higher degree, but one in a specific specialty that is directly related to the proposed
position.

According to the petitioner’s April 19, 2004 letter of support, the duties of the proposed position would
include researching, collecting, and analyzing data; examining annual revenues, financial statements, and
profit and loss statements; streamlining operations and reducing costs; and developing a strategic business
plan for the company.
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In determining whether a proposed position qualifies as a specialty occupation, CIS looks beyond the title
of the position and determines, from a review of the duties of the position and any supporting evidence,
whether the position actually requires the theoretical and practical application of a body of highly
specialized knowledge, and the attainment of a baccalaureate degree in a specific specialty, as the
minimum for entry into the occupation as required by the Act. The AAO routinely consults the
Department of Labor’s Occupational Outlook Handbook (the Handbook) for its information about the
duties and educational requirements of particular occupations.

The 2006-2007 edition of the Handbook sets forth the following description of the duties of a
management analyst:

Management analysts, often referred to as management consultants in private industry,
analyze and propose ways to improve an organization’s structure, efficiency, or profits.
For example, a small but rapidly growing company that needs help improving the system
of control over inventories and expenses may decide to employ a consultant who is an
expert in just-in-time inventory management. In another case, a large company that has
recently acquired a new division may hire management analysts to help reorganize the
corporate structure and eliminate duplicate or nonessential jobs. In recent years,
information technology and electronic commerce have proved new opportunities for
management analysts. Companies hire consultants to develop strategies for entering and
remaining competitive in the new electronic marketplace . . . .

After obtaining an assignment or contract, management analysts first define the nature
and extent of the problem. During this phase, they analyze relevant data—which may
include annual revenues, employment, or expenditures—and interview managers and
employees while observing their operations. The analyst or consultant then develops
solutions to the problem. While preparing their recommendations, they take into account
the nature of the organization, the relationship it has with others in the industry, and its
internal organization and culture. Insight into the problem often is gained by building
and solving mathematical models.

Once they have decided on a course of action, consultants report their findings and
recommendations to the client. These suggestions usually are submitted in writing, but
oral presentations regarding findings also are common. For some projects, management
analysts are retained to help implement the suggestions they have made.

With regard to management analysts seeking employment in the private sector, the Handbook states the
following:

[M]ost employers in private industry generally seek individuals with a master’s degree in
business administration or a related discipline. Some employers also require additional
years of experience in the field in which the worker plans to consult, in addition to a
master’s degree . . . .
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Thus, management analyst positions normally qualify as specialty occupations under
8 C.F.R. § 214.2(h)(4)(iii))(A)(1).

However, the Handbook’s description of management analysts reveals important differences between that
occupation and the position proposed here. Management analysts are typically hired for specific projects,
the Handbook indicates, such as improving a small company’s system for controlling inventory and
expenses or reorganizing a large company’s corporate structure after a merger. The petitioner’s
description of the proposed position, by comparison, is a list of general duties that provides little
information about what the beneficiary would actually be doing on a daily basis, the specific subject
matters on which she would be working, or the specific types of recommendations she would be expected
to produce. Furthermore, there are no specific examples of the types of data the beneficiary would be
analyzing or the types of organizational studies and evaluations she would conduct, and none of her duties
are described in the context of the petitioner’s business. For example, stating that the beneficiary will
review the company’s operating procedures, devise an efficient method of work performance, study
organizational changes, find solutions to problems, or confer with personnel to assure smooth functioning
provides the AAO with no information regarding the duties that the beneficiary would actually perform.

Although the director requested more specific information regarding the proposed duties, the petitioner’s
December 27, 2004 response to the director’s request for additional evidence, which provided a
breakdown of the percentage of time to be devoted to each task, offered no specific information. As with
the previously described duties, the petitioner presented exclusively generic information about the job that
portrays its duties in the abstract, without relating it to the matters that would actually be addressed in the
course of the petitioner’s day-to-day business. Thus, the practical dimensions of the position’s duties
remain unaddressed, and the substance of the proposed work remains unexplained.

In determining the nature of a particular position, and whether it qualifies as a specialty occupation, the
duties that will actually be performed are dispositive, not the title of the position. A petitioner must do
more than recite the duties of an occupational category; it must explain what the beneficiary will actually
be doing in the position on a daily basis in relation to the petitioner’s business. The petitioner must show
that the performance demands of the position require a baccalaureate or higher degree in a specific
specialty. The critical issue is not the employer’s self-imposed standard, but whether the position actually
requires the theoretical and practical application of a body of highly specialized knowledge and the
attainment of a baccalaureate or higher degree in the specific specialty as a minimum for entry into the
occupation. Cf. Defensor v. Meissner, 201 F.3d 384, 387-88 (5th Cir. 2000).

Based on the evidence of record, the AAO is not persuaded that the petitioner would employ the
beneficiary as a management analyst, as that position is contemplated in the Handbook, or that the
performance demands of the position require a baccalaureate or higher degree in a specific specialty.
Therefore, the AAO concludes that the position does not qualify for classification as a specialty
occupation under 8 C.F.R. § 214.2(h)(4)(iii)(A)({), because the record does not establish that a
baccalaureate or higher degree in a specific specialty is the normal minimum requirement for entry into
the position.

Nor does the proposed position qualify as a specialty occupation under either prong of
8 C.F.R. § 214.2(h)(4)(iii)(A)}2).

The first prong of this regulation requires a showing that a specific degree requirement is common to the
industry in parallel positions among similar organizations. However, no evidence to satisfy this prong was
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submitted. Accordingly, the proposed position does not qualify as a specialty occupation under the first
alternative prong of 8 C.F.R. § 214.2(h)(4)(iii}(A)(2).

The second alternative prong of this criterion requires that the petitioner prove that the duties of the proposed
position are so complex or unique that only an individual with a degree can perform them. The nature of the
duties of the proposed position as set forth to such a limited degree in the petition does not support such a
finding.

The AAO finds that the proposed duties are portrayed in general terms that do not relate the duties to
specifically described problems and tasks that would demonstrate that the proposed position resembles
that of an actual management analyst, which is an occupation often requiring a master’s degree in
business administration or a related discipline. In addition, the proposed duties are not described in a
manner that relates them to the petitioner’s actual business operations. By describing the duties in general
terms, the petitioner has failed to show that the position they comprise is so complex or unique as to
require a minimum of a bachelor’s degree in a related field. Thus, the petitioner has not established the
proposed position as a specialty occupation under the second prong of 8 C.F.R. § 214.2(h)(4)(1ii}(A)(2).

Therefore, counsel has not established that the proposed position qualifies for classification as a specialty
occupation under either prong of 8 C.F.R. § 214.2(h)}(4)(ii1))(A)(2).

The proposed position does not qualify as a specialty occupation under 8 C.F.R. § 214.2(h)(4)(iii)}(A)(3),
which requires a showing that the petitioner normally requires a degree or its equivalent for the position. To
determine a petitioner’s ability to meet this criterion, the AAO normally reviews the petitioner’s past
employment practices, as well as the histories, including names and dates of employment, of those employees
with degrees who previously held the position, and copies of those employees’ diplomas.

However, no evidence that would satisfy this criterion has been presented, and the petitioner has stated that it
employs no other persons in this capacity. Accordingly, the proposed position does not qualify as a specialty
occupation under 8 C.F.R. § 214.2(h)(4)(iii)(A)(3).

The fourth criterion, 8 C.F.R. § 214.2(h)(4)(iii)(A)(4), requires the petitioner to establish that the nature of the
proposed position’s duties is so specialized and complex that the knowledge required to perform them is
usually associated with the attainment of a baccalaureate or higher degree in a specific specialty. There is no

evidence in the record to support such a finding. Thus, the proposed position does not qualify for
classification as a specialty occupation under 8 C.F.R. § 214.2(h)(4)(iii)(A)(4).

The petitioner has failed to establish that the proposed position qualifies for classification as a specialty
occupation under any of the criteria set forth at 8 C.F.R. §§ 214.2(h)(4)(iii)}(A)(1), (2), (3), and (4), and

the petition was properly denied.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361. The petitioner has not sustained that burden.

ORDER: The appeal is dismissed. The petition is denied.



