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DISCUSSION: The service center director denied the nonimmigrant visa petition. The petitioner filed an
appeal, which was denied by the Administrative Appeals Office (AAO). The matter is now before the AAO on a
motion to reopen and reconsider. The motion will be dismissed. The petition will be denied.

The petitioner is a Subway sandwich shop. It seeks to employ the beneficiary as a financial analyst and to
classify him as a nonimmigrant worker in a specialty occupation pursuant to section 101(a)(15)(H)(i)(b) of the
Immigration and Nationality Act, 8 U.S.C. § 1101(a)(15)(H)(i)(b).

The director denied the petition on the ground that the record failed to establish that the proffered position is a
specialty occupation.

Section 214(i)(1) of the Act, 8 U.S.C. § 1184(i)(l), defines the term "specialty occupation” as an occupation
that requires:

(A) theoretical and practical application of a body of highly specialized knowledge, and

B) attainment of a bachelor’s or higher degree in the specific specialty (or its equivalent)
as a minimum for entry into the occupation in the United States.

As provided in 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation the position must meet one
of the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum requirement
for entry into the particular position;

(2) The degree requirement is common to the industry in parallel positions among similar
organizations or, in the alternative, an employer may show that its particular position is
so complex or unique that it can be performed only by an individual with a degree;

(3) The employer normally requires a degree or its equivalent for the position; or

(4) The nature of the specific duties is so specialized and complex that knowledge required to
perform the duties is usually associated with the attainment of a baccalaureate or higher
degree.

Citizenship and Immigration Services (CIS) interprets the term “degree” in the criteria at 8 C.F.R.
§ 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific specialty that is
directly related to the proffered position.

The record of proceeding before the AAO contains (1) Form I-129 and supporting documentation; (2) the
director’s request for evidence (RFE); (3) the petitioner’s response to the RFE; (4) the notice of decision; (5)
Form I-290B, an appeal brief, and supporting materials; (6) the AAO’s decision; and (7) the motion to reopen
and reconsider, and supporting materials. The AAO reviewed the record in its entirety before issuing its
decision.
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In its initial submission, including the Form I-129 and an accompanying letter, the petitioner described itself
as a Subway sandwich shop established in 1993 with five employees. No annual income figures were
provided. The petitioner stated that it was offering the beneficiary a part-time position (25 hours/week) as a
financial analyst, for three years at a wage rate of $19.50/hour, and listed the duties of the position as follows:

Analyze company’s financial information to forecast future financial position.
» Analyze company’s financial statements, industry, regulatory, and other economic information to
determine best course of action to achieve company’s financial goal.
Interpret and summarize data describing current and long-term trends.
Recommend course of action to achieve financial goals.
Perform other financial analysis tasks as may be required from time to time.

The beneficiary is qualified for the proffered position, the petitioner declares, by virtue of his bachelor of
arts in business management from the University of Peradeniya in Sri Lanka, awarded on August 1, 1999.
According to the report of an academic credentials evaluation service, {Jjjij the veneficiary’s
degree is equivalent to a bachelor’s degree in business management from an accredited college or
university in the United States.

In the RFE the service center requested, among other things, a more detailed description of the work the
beneficiary would perform in the proffered position, including the specific job duties, the percentage of
time spent on each duty, the position’s level of responsibility, and the types of employees supervised to
demonstrate that the position qualifies as a specialty occupation.

In its response to the RFE counsel did not address any of the above requests for evidence. Instead,
counsel relisted the five duties exactly as the petitioner had done in its initial letter and asserted that they
are similar to the duties performed by a financial analyst and/or a financial manager, as described in the
Department of Labor (DOL)’s Occupational Outlook Handbook (Handbook). As the Handbook indicates
that those occupations require a bachelor’s degree in finance, accounting, or a related specialty field,
counsel asserted that the proffered position qualifies as a specialty occupation.

In his decision the director noted the petitioner’s recitation of the proffered position’s duties and stated that,
while some of the duties of the proffered position appeared to reflect those of a financial analyst, as described
in the DOL Handbook, the position could not be classified as a financial analyst for two reasons. The first
was that the petitioner’s business operations, as far as the record showed, did not have the organizational
complexity that would require the services of a financial analyst. The second reason was that the petitioner
was not engaged in a type of business for which a financial analyst would normally be required in a full-time,
ongoing capacity. Based on the job duties described by the petitioner, the director found that the proffered
position is similar to that of a financial, bookkeeping, or auditing clerk, as described in the DOL Handbook.
The director referred to information in the Handbook indicating that a bachelor’s degree in a specific specialty
is not a normal minimum requirement for entry into that occupation. The director found that the petitioner
failed to establish that a baccalaureate degree in a specific field of study is a common requirement of the
petitioner’s industry in parallel positions among similar organizations, that such a degree had been required in
the past for the proffered position, or that the duties of the position are so specialized and complex that they
could only be performed by an individual with baccalaureate or higher level knowledge in a specific
specialty. The director concluded that the proffered position does not meet any of the alternative criteria
enumerated at 8 C.F.R. § 214.2(h)(4)(iii)(A) to qualify as a specialty occupation.
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On appeal counsel contended that the director erred in finding that the proffered position accords with the
Handbook’s description of a financial, bookkeeping, or auditing clerk. Counsel reiterated the petitioner’s
claim that the beneficiary would be performing the duties of a financial analyst, but once again failed to
furnish any additional details about the duties of the proffered position, as originally requested in the RFE.
Instead, counsel listed for the third time the five job duties originally set forth in the petitioner’s initial letter
to the service center.

In its decision the AAO determined that the petitioner’s description of the proffered position’s duties lacks the
specificity and detail necessary to support its contention that the beneficiary would be performing the duties
of a financial analyst. The AAO referred to the service center’s request for a more detailed job description in
the RFE and counsel’s failure to respond with any of the types of information requested therein. Counsel had
still not rectified this evidentiary shortcoming on appeal, the AAO pointed out, relying instead on the
assertion that the duties as originally listed are similar to those of a financial analyst as described in the
Handbook, and should be sufficient to approve the petition. The AAO determined that the petitioner’s
description of the proffered position’s duties was so vague and generic that it was not possible to identify the
specific tasks the beneficiary would perform. The AAO concluded that the petitioner had failed to establish
that the position is that of a financial analyst, and that it meets the statutory definition of a specialty
occupation — i.e., that it requires the theoretical and practical application of a body of highly specialized
knowledge and a baccalaureate or higher degree in a specific specialty.

Motions to reopen or reconsider are governed by regulations at 8 C.F.R. § 103.5. As provided in 8§ C.F.R.
§ 103.5(a)(1), “when the affected party files a motion, the official having jurisdiction may, for proper cause
shown, reopen the proceeding or reconsider the prior decision.” The requirements of a motion to reopen are
specified in 8 C.F.R. § 103.5(a)(2):

A motion to reopen must state the new facts to be provided in the reopened proceeding and be
supported by affidavits or other documentary evidence.

The requirements of a motion to reconsider are specified in 8 C.F.R. § 103.5(a)(3):

A motion to reconsider must state the reasons for reconsideration and be supported by any
pertinent precedent decisions to establish that the decision was based on an incorrect
application of law or Service [Citizenship and Immigration Services] policy.

In the motion to reopen and reconsider, counsel states that the petitioner’s president owns more than a single
Subway restaurant and that the beneficiary will provide financial analysis not only with respect to that
business, but also with respect to the other companies in which the petitioner’s president has an ownership
interest. “[E]ven though the Financial Analyst will be on [the petitioner’s] payroll,” counsel explains, “he
will be analyzing all of [the president’s] current and future investments.” According to counsel, the subject
businesses have approximately 80 employees and generate annual sales in excess of $4 million. Counsel
asserts that the RFE issued by the service center “did not articulate how and why information already
submitted is not sufficient or persuasive” to show that the duties of the proffered position are those of a
financial analyst “and in fact did not identify an issue.” In support of the motion counsel submits copies of
the petitioner’s federal and state income tax returns for 2004, which record gross receipts of $486,709 for the
Subway restaurant.
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The information provided by counsel on motion with regard to the other business interests on which the
beneficiary would be providing financial analysis represents a material change to the petition. According to
counsel, the cumulative annual sales of those business interests is more than eight times greater than those of
the petitioner alone in 2004. No mention was made of those additional business interests and the proffered
position’s duties with respect thereto prior to the instant motion. CIS regulations require a petitioner to
establish eligibility for the benefit it is seeking at the time the petition is filed. See 8 C.F.R. § 103.2(b)(12). A
petitioner may not make material changes to its petition in an effort to make a deficient petition conform to
legal requirements. See Matter of Izummi, 22 1&N Dec. 169 (Assoc. Comm. 1998). “The AAO cannot
consider facts that come into being only subsequently to the filing of the petition.” Id. at 176. Accordingly,
the new information submitted on motion regarding additional business interests and the job duties related
thereto cannot be considered by the AAO in adjudicating the motion.

In its motion counsel has still not addressed the request for further information about the proffered position in
regard to the Subway sandwich shop — including the specific job duties, the percentage of time the beneficiary
would spend on each duty, the position’s level of responsibility, and the types of employees supervised —
which was initially issued by the service center in the RFE. The record does not support counsel’s assertions
that the RFE did not make clear what sorts of information were lacking and did not identify an issue. The
RFE clearly stated what types of information were needed to support the petitioner’s assertion that the
proffered position qualifies as a specialty occupation. Though income tax filings have been submitted for the
Subway sandwich shop, showing its sales volume for 2004, the petitioner does not state any new facts about
the duties of the proffered position at Subway, supported by affidavits or other documentary evidence, as
required in a motion to reopen. Nor does the petitioner state any reasons for reconsideration, supported by
precedent decisions, to establish that the director’s decision was based on an incorrect application of law or
policy, as required in a motion to reconsider. Thus, the petitioner’s submission does not satisfy the
requirements of either a motion to reopen or a motion to reconsider and does not show proper cause for
favorable action by the AAO.

As provided in 8 C.F.R. § 103.5(a)(4): “A motion that does not meet the applicable requirements shall be
dismissed.” Accordingly, the petitioner’s motion to reopen or reconsider must be dismissed.

The petitioner bears the burden of proof in these proceedings. See section 291 of the Act, 8 U.S.C. § 1361. The

petitioner has not sustained that burden. Accordingly, the AAO will not disturb the director’s decision denying
the petition.

ORDER: The motion is dismissed. The petition is denied.



