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DISCUSSION: The director of the service center denied the nonimmigrant visa petition and the matter is
now before the Administrative Appeals Office (AAQO) on appeal. The appeal will be dismissed. The petition
will be denied.

The petitioner is a home health services agency that seeks to employ the beneficiary as a financial analyst.
The petitioner, therefore, endeavors to extend the beneficiary’s nonimmigrant classification as a worker in a
specialty occupation pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the
Act), 8 U.S.C. § 1101(a)(15)(H)(i)(b).

The record of proceeding before the AAO contains (1) the Form I-129 and supporting documentation; (2) the
director’s request for additional evidence; (3) the petitioner’s response to the director’s request; (4) the
director’s denial letter; and (5) the Form [-290B and supporting documentation. The AAO reviewed the
record in its entirety before issuing its decision.

The director denied the petition on the basis of his determination that the petitioner had failed to establish that
the proposed position qualifies for classification as a specialty occupation under the criteria set forth at
8 C.F.R. § 214.2(h)(4)(iii))(A). On appeal, counsel contends that the director erred in denying the petition, and
that the proposed position qualifies for classification as a specialty occupation.

Section 214(i)(1) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1184(i)(1), defines the term
“specialty occupation” as an occupation that requires:

(A) theoretical and practical application of a body of highly specialized knowledge,
and

B) attainment of a bachelor’s or higher degree in the specific specialty (or its
equivalent) as a minimum for entry into the occupation in the United States.

The term “specialty occupation” is further defined at 8 C.F.R. § 214.2(h)(4)(ii) as:

[A]n occupation which requires theoretical and practical application of a body of highly
specialized knowledge in fields of human endeavor including, but not limited to,
architecture, engineering, mathematics, physical sciences, social sciences, medicine and
health, education, business specialties, accounting, law, theology, and the arts, and which
requires the attainment of a bachelor’s degree or higher in a specific specialty, or its
equivalent, as a minimum for entry into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii))(A), to qualify as a specialty occupation, the position must meet one of
the following criteria:

) A baccalaureate or higher degree or its equivalent is normally the minimum
requirement for entry into the particular position;

) The degree requirement is common to the industry in parallel positions among
similar organizations or, in the alternative, an employer may show that its particular
position is so complex or unique that it can be performed only by an individual with
a degree;
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€)) The employer normally requires a degree or its equivalent for the position; or

€)) The nature of the specific duties is so specialized and complex that knowledge
required to perform the duties is usually associated with the attainment of a
baccalaureate or higher degree.

Citizenship and Immigration Services (CIS) interprets the term “degree” in the criteria at
8 C.F.R. § 214.2(h)(4)(iii)}(A) to mean not just any baccalaureate or higher degree, but one in a specific
specialty that is directly related to the proposed position.

In its August 1, 2005 letter of support, the petitioner stated that the duties of the proposed position would
include analyzing the company’s financial situation and making investment decisions. Finding this job
description inadequate, the director requested a more detailed description of the proposed duties. In its
January 3, 2006 response to the director’s request for additional evidence, the petitioner stated that the
beneficiary would spend fifty percent of her time reviewing and evaluating all accounting reports and
analyzing financial results for recommendations for necessary changes in the petitioner’s operating plans
and system; she would spend forty percent of her time coordinating with the petitioner’s accounting
department and providing advice and counsel so as to secure regular accounting reports for prompt
analysis and evaluation; and she would spend ten percent of her time presenting the company’s financial
condition, with assessment of potential and future tax implications well in advance of the closing of the
accounting books and preparation of tax reports, at weekly staff meetings.

The director denied the petition, finding that the petitioner had satisfied none of the criteria set forth at
8 C.F.R. §214.2(h)(4)(iii)(A), and therefore had not established that the proposed position qualifies for
classification as a specialty occupation. In denying the petition, the director stated that the proposed duties
are not so specialized and complex as to require a bachelor’s degree. Citing to the Department of Labor’s
Occupational Outlook Handbook (the Handbook), the director noted that the minimum requirement for entry
into the field was not a degree in a specific specialty.

In determining whether a proposed position qualifies as a specialty occupation, CIS looks beyond the title
of the position. It determines, from a review of the duties of the position and any supporting evidence,
whether the position actually requires the theoretical and practical application of a body of highly
specialized knowledge, and the minimum of a baccalaureate degree in a specific specialty for entry into
the occupation, as required by the Act. The AAO routinely consults the Handbook for its information
about the duties and educational requirements of particular occupations.

Although the Handbook indicates that a position as a financial analyst normally qualifies for classification
as a specialty occupation, the record does not establish that, in this case, the beneficiary will be employed
as a financial analyst. Counsel and the petitioner have limited their descriptions of the proposed duties to
exclusively vague terms that convey neither the content of the work that the beneficiary would actually
perform nor that the actual work performance would involve the theoretical and practical application of a
bachelor’s degree-level of knowledge in a specific specialty, as required by the statute and regulations to
establish a proposed position as a specialty occupation.

For example, in its response to the director’s request for additional evidence, the petitioner stated that the
beneficiary would review and evaluate accounting reports, analyze financial results, provide advice and
counsel, and present the company’s financial condition at weekly meetings. Such a description of the
duties consists of generalized functions that do not establish the level of knowledge that would be
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required when they are actually performed in the context of the petitioner’s business matters, matters
about which the record contains little substantive information.

A petitioner cannot establish its employment as a specialty occupation by simply describing the duties of
that employment in the same general terms as those used by the Handbook in discussing an occupational
title, e.g., a financial analyst analyzes financial information to forecast the future financial position of the
company. This type of generalized description is necessary when defining the range of duties that may be
performed within an occupation, but cannot be relied upon by a petitioner when discussing the duties
attached to specific employment. The record as presently constituted lacks substantive information about
the specific work and the associated knowledge requirements of the particular position that the petitioner
is proffering. In establishing a position as a specialty occupation, a petitioner must describe the specific
duties and responsibilities to be performed by a beneficiary in relation to its particular business interests.
Otherwise, the petition lacks a reasonable basis for the AAO to evaluate the merits of the petitioner’s
claim that the beneficiary will perform work that requires the theoretical and practical application of a
body of highly specialized knowledge in a specific field and the attainment of a bachelor’s degree or
higher, or its equivalent, in a specific specialty, as required by statute and CIS regulations.

Further, the Handbook indicates that financial analysts provide analysis and guidance to businesses and
individuals to help them with their investment decisions. They assess the economic performance of
companies and industries for firms and institutions with money to invest. The petitioner is a home health
services agency with fifty employees. There is no indication in the record of the kinds of investment
decisions that the financial analyst would assist the petitioner in making. Nor has the petitioner offered
any information regarding the amount of funds available to invest. Again, simply going on record
without supporting documentary evidence is not sufficient for purposes of meeting the burden of proof in
these proceedings. Matter of Soffici, 22 1&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure
Craft of California, 14 1&N Dec. 190 (Reg. Comm. 1972)).

Moreover, the beneficiary would be unable to immediately engage in many of the duties proposed for her.
For example, the petitioner stated that the beneficiary would spent forty percent of her time coordinating
with, and providing advice to, the petitioner’s accounting department. However, according to the
organizational chart submitted in response to the director’s request for additional evidence, there is no
accounting department, and the single accounting position is vacant. While the AAO acknowledges that this
is a new company, the petitioner must establish eligibility at the time of filing the nonimmigrant visa
petition. A visa petition may not be approved at a future date after the petitioner or beneficiary becomes
eligible under a new set of facts. Matter of Michelin Tire Corp., 17 1&N Dec. 248 (Reg. Comm. 1978).

Accordingly, the AAO finds that the petitioner has not established the proposed position as a specialty
occupation under the first criterion at 8 C.F.R. § 214.2(h)(4)(A) — that a baccalaureate or higher degree or
its equivalent is normally the minimum requirement for entry into the particular position.

The AAO now turns to a consideration of whether the petitioner, unable to establish its proposed position
as a specialty occupation under the first criterion set forth at 8 C.F.R. § 214.2(h)(iii}(A), may qualify it
under one of the three remaining criteria: a degree requirement is the norm within the petitioner’s industry
or the position is so complex or unique that it may be performed only by an individual with a degree; the
petitioner normally requires a degree or its equivalent for the position; or the duties of the position are so
specialized and complex that the knowledge required to perform them is usually associated with a
baccalaureate or higher degree.
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The proposed position does not qualify as a specialty occupation under either prong of
8 C.F.R. § 214.2(h)(4)(iii)(A)(2).

The first prong of this regulation requires a showing that a specific degree requirement is common to the
industry in parallel positions among similar organizations. The AAO has reviewed the job postings
submitted by counsel in response to the director’s request for additional evidence and on appeal. Counsel,
however, has failed to consider the specific requirements at 8 C.F.R. § 214.2(h)(4)(iii)(A)(2) for establishing
a baccalaureate or higher degree as an industry norm. To meet the burden of proof imposed by the regulatory
language, a petitioner must establish that its degree requirement exists in parallel positions among similar
organizations.

There is no information in the record to demonstrate that any of the companies posting these
advertisements are similar to the petitioner in size, scope, and scale of operations, business efforts, or
expenditures. Going on record without supporting documentary evidence is not sufficient for purposes of
meeting the burden of proof in these proceedings. Matter of Soffici, 22 1&N Dec. 158, 165 (Comm. 1998)
(citing Matter of Treasure Craft of California, 14 1&N Dec. 190 (Reg. Comm. 1972)). Without
documentary evidence to support the claim, the assertions of counsel will not satisfy the petitioner's
burden of proof. Also, the information regarding the duties and responsibilities of the advertised
positions is general and does not support a meaningful comparison of their actual performance and
specialty knowledge requirements to those of the proposed position. Moreover, the AAO notes that these
job postings are too few in number to establish an industry-standard.

Thus, while relevant to this proceeding, the job postings submitted by counsel are insufficient to establish the
petitioner’s degree requirement as an industry norm in parallel positions among similar organizations.
Accordingly, the petitioner has not satisfied the first prong of 8 C.F.R. § 214.2(h)(4)(iii)(A)(2).

The second prong of this regulation requires that the petitioner prove that the duties of the proposed position
are so complex or unique that only an individual with a degree can perform them. For reasons already set
forth in this decision, particularly the petition’s deficiencies and generalities, the nature of the duties of the
proposed position as set forth in the petition does not support such a finding. To the limited extent that they
are described, the proposed duties do not indicate the complexity and uniqueness required by this
criterion.

Therefore, counsel has not established that the proposed position qualifies for classification as a specialty
occupation under either prong of 8 C.F.R. § 214.2(h)(4)(ii1)(A)2).

The proposed position does not qualify as a specialty occupation under 8§ C.F.R. § 214.2(h)(4)(iii)(A)3),
which requires a showing that the petitioner normally requires a degree or its equivalent for the position. To
determine a petitioner’s ability to meet this criterion, the AAO normally reviews the petitioner’s past
employment practices, as well as the histories, including names and dates of employment, of those employees
with degrees who previously held the position, and copies of those employees’ diplomas. However, this is a
newly-created position, which precludes approval under the third criterion. Accordingly, the proposed
position does not qualify for classification as a specialty occupation under the criteria set forth at
8 C.F.R. § 214.2(h)(4)(iii)}(A)3).

The fourth criterion requires the petitioner to establish that the nature of the specific duties of its position
is so specialized and complex that the knowledge required to perform them is usually associated with the
attainment of a baccalaureate or higher degree. The AAO incorporates here its previous discussion



WAC 05 249 50852
Page 6

regarding the petition’s deficiencies and generalities. Again, to the limited extent that they are described,
the proposed duties do not indicate the specialization and complexity required by this criterion. As a
result, the record fails to establish that the proffered position meets the specialized and complex threshold
set forth at 8 C.F.R. § 214.2(h)(4)(iii)(A)(4).

Finally, the AAO notes that the beneficiary is currently in H-1B status. However, each nonimmigrant
petition is a separate proceeding with a separate record. See 8 C.F.R. § 103.2(b)(16)(ii). If the previous
petition was approved based upon the same evidence contained in this record, its approval was erroneous.
The AAO is not required to approve applications or petitions where eligibility has not been demonstrated,
merely because of prior approvals that may have been erroneous. See, e.g. Matter of Church Scientology
International, 19 1&N Dec. 593, 597 (Comm. 1988). It would be absurd to suggest that CIS or any
agency must treat acknowledged errors as binding precedent. Sussex Engg. Ltd. v. Montgomery, 825 F.2d
1084, 1090 (6th Cir. 1987), cert. denied, 485 U.S. 1008 (1988).

Furthermore, the AAO’s authority over the service centers is comparable to the relationship between a
court of appeals and a district court. Even if a service center director did approve a nonimmigrant petition
similar to the one at issue here, the AAO would not be bound to follow the contradictory decision of a
service center. Louisiana Philharmonic Orchestra v. INS, 2000 WL 282785 (E.D. La.), aff'd, 248 F.3d
1139 (5th Cir. 2001), cert. denied, 122 S.Ct. 51 (2001).

The petitioner has failed to establish that the proposed position qualifies for classification as a specialty
occupation under any of the criteria set forth at 8 C.F.R. §§ 214.2(h)4)(iii)(AX1), (2), (3), and (4).
Accordingly, the AAO will not disturb the director’s denial of the petition.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361. The petitioner has not sustained that burden.

ORDER: The appeal is dismissed. The petition is denied.



