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DISCUSSION: The director of the service center denied the nonimmigrant visa petition and dismissed a
subsequent motion to reopen and/or reconsider. The matter is now before the Administrative Appeals Office
(AAOQ) on appeal. The appeal will be dismissed. The petition will be denied.

The petitioner is one of North America’s largest producers of heavy-duty trucks. It seeks to employ the
beneficiary as a management trainee. The petitioner, therefore, endeavors to classify the beneficiary as a
nonimmigrant worker in a specialty occupation pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and
Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(H)(i)(b). The director denied the petition because the
proffered position is not a specialty occupation.

The record of proceeding before the AAO contains: (1) Form I-129 and supporting documentation; (2) the
director’s request for evidence (RFE); (3) counsel’s response to the director’s request; (4) the director’s denial
letter; (5) counsel’s motion to reopen and/or reconsider; (6) the director’s dismissal letter; and (7) Form I-
290B, with counsel’s brief. The AAO reviewed the record in its entirety before reaching its decision.

The issue before the AAO is whether the proffered position qualifies as a specialty occupation. To meet its
burden of proof in this regard, the petitioner must establish that the _]Ob it is offering to the beneficiary meets
the following statutory and regulatory requirements.

Section 214(i)(1) of the Act, 8 U.S.C. § 1184(i)(1), defines the term “specialty occupation” as an occupation
that requires:

(A) theoretical and practical application of a body of highly specialized knowledge, and

(B) attainment of a bachelor’s or higher degree in the specific specialty (or its equivalent)
as a minimum for entry into the occupation in the United States.

The term “specialty occupation” is further defined at 8 C.F.R. § 214.2(h)(4)(ii) as:

An occupation which requires theoretical and practical application of a body of highly
specialized knowledge in fields of human endeavor including, but not limited to, architecture,
engineering, mathematics, physical sciences, social sciences, medicine and health, education,
business specialties, accounting, law, theology, and the arts, and which requires the
attainment of a bachelor’s degree or higher in a specific specialty, or its equivalent, as a
minimum for entry into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of
the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum
requirement for entry into the particular position;
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(2) The degree requirement is common to the industry in parallel positions among
similar organizations or, in the alternative, an employer may show that its particular
position is so complex or unique that it can be performed only by an individual with a
degree;
(3) The employer normally requires a degree or its equivalent for the position; or
(4) The nature of the specific duties is so specialized and complex that knowledge

required to perform the duties is usually associated with the attainment of a
baccalaureate or higher degree.

Citizenship and Immigration Services (CIS) consistently interprets the term “degree” in the above criteria to
mean not just any baccalaureate or higher degree, but one in a specific specialty that is directly related to the
proffered position.

To determine whether a particular job qualifies as a specialty occupation, CIS does not simply rely on a
position’s title. The specific duties of the proffered position, combined with the nature of the petitioning
entity’s business operations, are factors to be considered. CIS must examine the ultimate employment of the
alien, and determine whether the position qualifies as a specialty occupation. Cf. Defensor v. Meissner, 201 F.
3d 384 (5™ Cir. 2000). The critical element is not the title of the position nor an employer’s self-imposed
standards, but whether the position actually requires the theoretical and practical application of a body of
highly specialized knowledge, and the attainment of a baccalaureate or higher degree in the specific specialty
as the minimum for entry into the occupation, as required by the Act.

The petitioner seeks the beneficiary’s services as a management trainee. Evidence of the beneficiary’s duties
includes: the petitioner’s March 30, 2006 letter in support of the petition and counsel’s September 18, 2006
response to the director’s RFE. As stated by the petitioner, the proposed duties are as follows:

Participate in the petitioner’s [Graduate Development Program (GDP)], rotating assignments to
gain an overview of the petitioner’s operations; upon completion of this program, the
beneficiary will be assigned a permanent position in the finance department where she will
receive training before rotating to the petitioner’s other areas for additional training; learn
various research methodologies and data gathering techniques to forecast future marketing
trends; and analyze distribution of product, and competitor strategies.

In response to the director’s RFE, counsel further describes the proposed duties as follows:

Positions [in] Mack Truck’s [sic] Graduate Development Program are entry level and designed
for recent college graduates to gain experience and develop skills to prepare them for
management careers at Mack Trucks. The beneficiary is currently participating in the program
using Optional Practical Training. . . .
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The director found that the proposed management trainee duties do not qualify as a specialty occupation, and
that the H-1B classification was not designed for trainee/training purposes. The director concluded that the
petitioner failed to establish any of the criteria found at 8 C.F.R. § 214.2(h)(4)(iii)(A).

On appeal, counsel states, in part, that the proffered management trainee position, which requires the
minimum of a baccalaureate degree in the field of study appropriate to the sponsoring department, in this case
finance, qualifies as a specialty occupation. Counsel also states that the director has previously approved two
H-1B management trainee applicants for the petitioner.

Upon review of the record, the petitioner has established none of the four criteria outlined in
8 C.F.R. § 214.2(h)(4)(iii)(A). Therefore, the proffered position is not a specialty occupation.

The AAO turns first to the criteria at 8 C.F.R. §§ 214.2(h)(4)(iii)(A)(/) and (2): a baccalaureate or higher
degree or its equivalent is the normal minimum requirement for entry into the particular position; a degree
requirement is common to the industry in parallel positions among similar organizations; or a particular
position is so complex or unique that it can be performed only by an individual with a degree. Factors often
considered by CIS when determining these criteria include: whether the Department of Labor’s (DOL)
Occupational Outlook Handbook (Handbook) reports that the industry requires a degree; whether the industry’s
professional association has made a degree a minimum entry requirement; and whether letters or affidavits from
firms or individuals in the industry attest that such firms "routinely employ and recruit only degreed individuals."
See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D. Minn. 1999)(quoting Hird/Blaker Corp. v. Sava, 712 F.
Supp. 1095, 1102 (S.D.N.Y. 1989)).

The AAO routinely consults the Handbook for its information about the duties and educational requirements of
particular occupations. Although the Handbook, 2006-07 edition, does not specifically address management
trainee positions, the AAO does not find that the proffered position is a specialty occupation. The petitioner’s
Graduate Development Program, a description of which was submitted in response to the director’s RFE, is
described by the petitioner as follows:

The Graduate Development Program (GDP) is an 18 to 24 month rotational program designed to
bring recent graduates (BA/BS) into the company and prepare them for challenging careers. This
rotation-based program will provide exposure to multiple areas of the Company in the US, as well
as an international assignment. The GDP program is a systematic leader sourcing system that will
allow departments to develop talent internally, creating a better understanding of our Company. As
a result, we will be able to develop requisite skills and competencies in employees so we are
prepared when promotions, retirements and resignations occur. Your final destination will be
determined by your experience in the program. . . .

As described above, a wide range of educational backgrounds is suitable for entry into the petitioner’s GDP
program. The petitioner has not provided a definitive statement of duties associated with the proposed
position that substantiates that the incumbent in the position must possess a bachelor's degree in a specific
discipline. As the record does not contain detail regarding the daily duties associated with particular
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assignments, the AAO is unable to find that the position requires the services of an individual with a
bachelor's degree or higher in a specific discipline. Simply going on record without supporting documentary
evidence is not sufficient for the purpose of meeting the burden of proof in these proceedings. Matter of
Soffici, 22 1&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft of California, 14 1&N Dec. 190
(Reg. Comm. 1972)). Accordingly, the petitioner has not established the proffered position as a specialty
occupation under 8 C.F.R. § 214.2(h)(iii)(A)(1).

Regarding parallel positions in the petitioner’s industry, counsel submits a sampling of postings from competitor
companies in a letter dated November 21, 2006. It is noted that counsel does not submit copies of the actual
postings. Further, the sampling provided by counsel does not include meaningful descriptions of the positions
advertised and/or the corresponding duties. As the sampling offers only a generalized description of the
advertised positions, they may not be established as parallel to the position outlined by the petitioner. Accordingly
the petitioner has not established that the degree requirement is common to the industry in parallel positions
among similar organizations.

Counsel also states that CIS has already determined that the proffered position is a specialty occupation since
CIS has approved other, similar petitions in the past. This record of proceeding, however, does not contain all
of the supporting evidence submitted to CIS in the prior cases. In the absence of all of the corroborating
evidence contained in the other records of proceeding, the information submitted by counsel is not sufficient
to enable the AAO to determine whether the positions offered in the prior cases were similar to the position in
the instant petition.

Each nonimmigrant petition is a separate proceeding with a separate record. See 8 C.F.R. § 103.8(d). In
making a determination of statutory eligibility, CIS is limited to the information contained in the record of
proceeding. See 8 C.F.R. § 103.2(b)(16)(ii). Although the AAO may attempt to hypothesize as to whether the
prior cases were similar to the proffered position or were approved in error, no such determination may be
made without review of the original records in their entirety. If the prior petitions were approved based on
evidence that was substantially similar to the evidence contained in this record of proceeding, however, the
approval of the prior petitions would have been erroneous. CIS is not required to approve petitions where
eligibility has not been demonstrated, merely because of prior approvals that may have been erroneous.
See, e.g., Matter of Church Scientology International, 19 1&N Dec. 593, 597 (Comm. 1988). Neither CIS nor
any other agency must treat acknowledged errors as binding precedent. Sussex Engg. Ltd. v. Montgomery 825
F.2d 1084, 1090 (6th Cir. 1987), cert denied, 485 U.S. 1008 (1988).)

In the alternative, the petitioner may show that the proffered position is so complex or unique that only an
individual with a degree can perform the work associated with the position. In the instant petition, the
petitioner has submitted insufficient documentation to distinguish the proffered position from similar but
non-degreed employment. The petitioner has failed to establish the proffered position as a specialty
occupation under either prong of the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(2).

The AAO now turns to the criterion at 8§ C.F.R. § 214.2(h)(4)(iii)(A)3) — the employer normally requires a
degree or its equivalent for the position. On appeal, counsel states that since the establishment of the petitioner’s
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GDP program, “nineteen college graduates have been accepted into the program and each has a degree relevant to
the sponsoring department.” Counsel submits a list of the nineteen college graduates and their corresponding
degrees. The record, however, does not contain any corroborating documentation such as evidence of their
employment with the petitioner, their job descriptions, and copies of their college degrees and transcripts. The
unsupported statements of counsel on appeal or in a motion are not evidence and thus are not entitled to any
evidentiary weight. See INS v. Phinpathya, 464 U.S. 183, 188-89 n.6 (1984); Matter of Ramirez-Sanchez, 17
1&N Dec. 503 (BIA 1980). In view of the foregoing, the evidence of record does not establish this criterion.

Finally, the AAO turns to the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(4) — the nature of the specific duties is
so specialized and complex that knowledge required to perform the duties is usually associated with the
attainment of a baccalaureate or higher degree.

The AAO here incorporates its discussion regarding the lack of concrete evidence substantiating the actual
duties of the proffered position. As indicated in the discussion above, the record of proceeding lacks evidence of
specific duties that would establish such specialization and complexity. To the extent that they are depicted in
the record, the duties do not appear so specialized and complex as to require the highly specialized knowledge
associated with a baccalaureate or higher degree in a specific specialty. Therefore, the evidence does not
establish that the proffered position is a specialty occupation under 8 C.F.R. § 214.2(h)(4)(iii)(A)(4).

As related in the discussion above, the petitioner has failed to establish that the proffered position is a
specialty occupation.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
The petitioner has not sustained that burden.

ORDER: The appeal is dismissed. The petition is denied.



