U.S. Department of Homeland Security
20 Mass. Ave., N.-W., Rm. 3000
Washington, DC 20529

U.S. Citizenship
and Immigration
Services

pUBLIC COPY b,

invasion of personal privacy

FILE: EAC 06 18350802  Office: VERMONT SERVICE CENTER  Date: MAR 0 8 2008

IN RE: Petitioner:
Beneficiary: .

PETITION: Petition for a Nonimmigrant Worker Pursuant to Section 101(a)(15)(H)(1)(b) of the
Immigration and Nationality Act, 8 U.S.C. § 1101(a)(15)(H)(1)(b)

ON BEHALF OF PETITIONER:

INSTRUCTIONS:

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to
the (ﬁce at ori lly decided your case. Any further inquiry must be made to that office.

Robert P. Wiemann, Chief
Administrative Appeals Office

WWWw.uscis.gov



EAC 06 183 50802
Page 2

DISCUSSION: The Director, Vermont Service Center, denied the nonimmigrant visa petition and the matter
is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition
will be denied.

The petitioner provides software development and consulting services. It claims to employ four personnel and to
have $200,000 in gross annual income. It seeks to employ the beneficiary as a programmer analyst.
Accordingly, the petitioner endeavors to classify the beneficiary as a nonimmigrant worker in a specialty
occupation pursuant to section 101(a)(15)(H)(i}(b) of the Immigration and Nationality Act (the Act), 8 U.S.C.

§ 1101(@)(15)(H)(D)(b).

On December 13, 2006, the director denied the petition determining that the record did not establish that the
beneficiary is qualified to perform services in a specialty occupation. On appeal, counsel for the petitioner asserts
that the beneficiary is qualified to perform services in the computer field and submits a revised evaluation of the
beneficiary's academic education and work experience and other documents in support of the appeal.

The record of proceeding before the AAO contains: (1) the Form I-129 filed May 26, 2006 and supporting
documentation; (2) the director's October 2, 2006 request for further evidence (RFE); (3) the petitioner's
October 27, 2006 response to the director's request; (4) the director's December 13, 2006 decision denying the
petition; and (5) the Form I-290B and documentation in support of the appeal. The AAO reviewed the record
in its entirety before issuing its decision.

The issue in this matter is whether the petitioner has established that the beneficiary is qualified to perform
the duties of a specialty occupation.

Section 101(a)(15)(H)(1)(b) of the Act, 8 U.S.C. § 1101(a)(15)(H)(1)(b), provides, in part, for the
classification of qualified nonimmigrant aliens who are coming temporarily to the United States to perform
services in a specialty occupation.

Section 214(1)(2) of the Act, 8 U.S.C. § 1184(i)(2), states that an alien applying for classification as an H-1B
nonimmigrant worker must possess:

(A) full state licensure to practice in the occupation, if such licensure is required to practice in the
occupation,

(B) completion of the degree described in paragraph (1)(B) for the occupation, or

© (i) experience in the specialty equivalent to the completion of such degree, and

(1) recognition of expertise in the specialty through progressively responsible positions
relating to the specialty.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(C), to qualify to perform services in a specialty occupation, the alien
must meet one of the following criteria:

(/) Hold a United States baccalaureate or higher degree required by the specialty occupation
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from an accredited college or university;

(2) Hold a foreign degree determined to be equivalent to a United States baccalaureate or
higher degree required by the specialty occupation from an accredited college or
university;

(3) Hold an unrestricted State license, registration or certification which authorizes him or
her to fully practice the specialty occupation and be immediately engaged in that
specialty in the state of intended employment; or

(4) Have education, specialized training, and/or progressively responsible experience that is
equivalent to completion of a United States baccalaureate or higher degree in the
specialty occupation, and have recognition of expertise in the specialty through
progressively responsible positions directly related to the specialty.

In a May 25, 2006 letter submitted in support of the petition, the petitioner listed the duties of the position
offered to the beneficiary as:

1. Analyze the needs of customers/clients of the Petitioner with respect to informatics
and information technology and design, develop, test, implement and maintain
sophisticated state-of-the-art information technology and computer systems to be
used in mission critical processes by multi-national companies, research
organizations, financial institutions etc.;

2. Will be responsible for interacting with the Software Engineers, Project Managers,

Team Leaders, Business Analysts, Functional Analysts etc., to determine whether

programs being written by junior programmer analysts and/or programmers

conform to the specifications of the design and design goals;

Will be responsible for customization of software systems to meet client needs;

4. 60% to 70% of the time will be spent, both independently designing and developing
advanced IT systems for use in scientific establishments or for mission critical
purposes for large multinational corporations. Approximately 30% of the time will
be spent in interacting with Software Engineers, Project Leaders, Functional
Analysts etc., in developing design goals, design strategies and evaluating clients IT
needs.

w

The petitioner added that the incumbent must possess "advanced theoretical and practical knowledge of
Computer Science and/or Information Technology and Information Systems or specialized fields of study
such as Engineering;" and that "[s]uch theoretical and practical knowledge is possessed only by those
individuals who have, in the least, a baccalaureate degree in Computer Science, IT, IS or Engineering or
Physical Sciences with considerable training in Computer Science." The petitioner stated further: "in the
instant case, the analyst is expected to design specific programs, systems, platforms and application
packages;" and "it involves extensive systems analysis, systems design and development for clients with
complex and immense information needs."



EAC 06 183 50802
Page 4

The petitioner noted the beneficiary possessed the following:

1. Master of Science in Industrial Biotechnology from the University of New Castle upon
Tyne in the year 2003;

2. Post Graduate Diploma in Computer Applications from the Pace Group of Educational
Institutions (a government of India society under Ministry of SSI, Government of India)
in the year 2002;

3. Master of Science in Human Genetics from the Andhra University in the year 2002; and

4. Bachelor of Science in Biotechnology, Biochemistry, and Human Genetics from Andhra
University in the year 2000.

The petitioner provided copies of the beneficiary's diplomas, certificates, and transcripts in support of the
above academic education. The petitioner also submitted an evaluation dated May 24, 2006 authored by

. of IndoUS Technology & Educational Services, Inc. -eferenced the
beneficiary's academic credentials listed above and noted that the beneficiary had also obtained a certificate of
coursework in "C" at APTECH,' India in 2000. - offered his opinion, without analysis of the
beneficiary's coursework, that the beneficiary's academic credentials are equivalent to a bachelor's degree in
computer information systems from an accredited college or university in the United States of America. Dr.
- also noted the beneficiary's three years and five months of work experience as a computer programmer
and asserted that the beneficiary's work experience was equivalent to one year and one month of academic
studies toward a bachelor's degree in computer information systems from an accredited college or university
in the United States of America.

On October 2, 2006, the director issued a request for evidence and a detailed explanation demonstrating how
the beneficiary's academic credentials are equivalent to a degree in computer information systems. The
director noted that if the beneficiary is qualified to perform the duties of a specialty occupation through a
combination of education, specialized training, and/or work experience, the petitioner should submit an
evaluation from an official who has authority to grant college-level credit for the training and/or work
experience and evidence that the college or university has a program for granting such credit.

In an October 27. 2006 response, the petitioner submitted a second evaluation dated October 25, 2006,
authored by _ of Momingside Evaluations and Consulting. -oncluded that the
beneficiary had obtained a degree equivalent to a master's of science in biotechnology based on his academic
qualifications alone and that the beneficiary had the equivalent of a bachelor's of science degree in computer
information systems based on both his academic qualifications and his professional experience. The record
did not contain evidence, such as a letter from a dean or provost, veW authority to grant
college-level credit for work experience in the specialty or evidence that college had a program for
granting such credit.

' Although the petitioner's name, - is similar to_, an

organization in India, the record does not contain evidence that the petitioner and the foreign organization are
related.
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On December 13, 2006, the director denied the petition. The director noted that the Department of Labor's
Occupational Outlook Handbook (Handbook) generally required that an individual performing the duties of a
programmer analyst should hold a bachelor's degree in the fields of computer science, computer information
systems, information science, or mathematics. The director determined that the evaluations submitted did not
discuss the beneficiary's coursework or how the beneficiary's coursework contributed to the beneficiary's
qualifications to perform the duties of a programmer analyst. The director determined that the totality of the
evidence submitted, including the evaluations submitted, did not demonstrate that the beneficiary is
sufficiently qualified for a specialty occupation as a programmer analyst.

On appeal, counsel for the petitioner contends that Citizenship and Immigration Services (CIS) ignored the
fact that the job title of the proffered position is "Clinical/SAS Programmer" and not "programmer analyst."
Counsel asserts that the beneficiary has the rare combination of academic and work experience that
incorporates knowledge of biotechnology and computer information systems. Counsel claims that the
petitioner's business, in particular the activities in which the petitioner's clients engage, require the petitioner's
Clinical/SAS Programmers to perform specialized duties suited to the biotechnology industry. Counsel
describes the work performed by Clinical/SAS Programmers and submits excerpts from technical papers
reflecting the use of SAS/Genetics Software in Computer Science and in biotechnology firms.

Counsel lists the job duties of a Clinical/SAS Programmer and asserts that the beneficiary is going to use his
qualifications in biochemistry, biotechnology, genetics, and information technology to perform these duties.
Counsel also submits two additional evaluations to establish that the beneficiary is qualified to perform the
duties of a specialty occupation programmer analyst.

Professor_ Professor in the Computer Science Department at Raritan Valley

Community College provides a revised evaluation. In the February 5, 2007 opinion, *notes

that the evaluation is not the opinion of the college with which he is affiliated. The record also contains
letters from Raritan Valley Community College certifying that the college is accredited; has a program for
granting college-level credit for training and/or experience; and that_ is authorized to identify
and recommend granting college-level credit to incoming students. In the evaluation submitted, Professor

provides a job description for the position that he indicates has been offered to the beneficiary in this
matter and notes that the position requires the beneficiary to:

e Test, maintain, and monitor computer programs and systems, including coordinating the
installation of computer programs and systems.

e Use object-oriented programming languages, as well as client/server applications
development processes and multimedia and Internet technology.

e Confer with clients regarding the nature of the information processing or computation
needs a computer program is to address.

¢ Expand or modify system to serve new purposes or improve work flow.

e Determine computer software or hardware needed to set up or alter system.

lists the beneficiary's coursework and assigns a number of equivalent U.S. college course
credits to the foreign courses completed. |l opines that the beneficiary's courses in English I
and II, Sanskrit I and II, Indian Heritage and Culture, Science and Civilization, Biochemistry I and II and
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Biochemistry I and II Practicals constitutes 44 credits toward a bachelor's 1 er information
systems from an accredited college or university in the United States. M’ attributes an
additional four credits of academic study toward d ee in computer information systems from
the beneficiary's certificate of coursework in "C." Mﬁnds that the beneficiary's coursework for
the completion of a master's of science degree in human genetics also contains six academic credits toward a
bachelor's degree in computer information systems. _ lists the beneficiary's coursework for a
post graduate diploma in computer applications as Fundamentals, MS Office, Internet, C, C++, Java, Oracle,
Visual Basic, Networking, Internals and Practicals and opines the ibute an additional 30
credits toward a bachelor's degree in computer information systems. M finds the beneficiary's
courses in information technology presentation skills and quantitative techniques taken in conjunction with
the beneficiary's masters of science degree in industrial biotechnology to be the equivalent of six credits
toward a bachelor's of science degree in computer information systems. | NI 2150 notes that the
beneficiary has obtained a professional certification of "SAS Certified Base Programmer for SAS9;" and he
assigns three credits of equivalent academic study toward a bachelor's of science degree in computer
information systems for this certificate. _ opines these studies add up to 93 credits that clearly

qualify as studies related to computer information systems and that 33 of these credits are in the field of
computer information systems.

_ also evaluates the beneficiary's three years and five months of work experience in which the
eneficiary acquired skills in software design, development, testing, implementation, and maintenance using
C, C++, Java, and Oracle Data Base. ﬁ opines: "[sJuch work experience was gained while
working with peers, supervisors, and/or subordinates, who have a degree or its equivalent in the specialty
occupation;" and "[t]his work experience embodies the theoretical knowledge normally found in college-level

coursework." assigns the equivalent of 35 credits in academic studies toward a bachelor's
degree in computer information systems to the beneficiary's work experience.

[The beneficiary's] credentials are equivalent to a Bachelor's Degree in Human Genetics,
Master's Degree in Industrial Biotechnology, and a Bachelor's Degree in Computer
Information Systems, and he is qualified for the position of Programmer Analyst by virtue of
his-academic training in core courses, Computer Information Systems studies, and over
3 years of experience in [the] Information Technology [field].

The record contains three letters from the beneficiary's former foreign employers: (1) a letter dated February
1, 2007 provides a general description of the beneficiary's duties for the organization from May 1999 to May
2002; (2) a letter dated January 2, 2007 that lists the beneficiary's duties for the organization from April 2004
to August 2004; and (3) a letter dated October 16, 2003 indicating the beneficiary worked as a graduate
research assistant at the University of Newcastle from September 2002 to September 2003. None of the
letters describe the beneficiary's progressively responsible work, if any, or indicate that the beneficiary's
experience was gained while working with peers, supervisors, or subordinates who have a degree or degree
equivalent in a specialty occupation.
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The record on appeal contains a second evaluation dated January 23, 2007 prepared by | GcIENINN -
Professor of Computer Science and Director of the Integrative Information Program in Computer and
Application Sciences at Princeton University._ repeats the beneficiary's degrees and indicates
generally that the beneficiary completed coursework in general studies and specialized courses in his area of
concentration, human genetics, industrial biotechnology, including IT and Presentation Skills, Quantitative
Techniques, Gene Technology, and Fermentation Process. Professor Singh also repeats the general
descriptions of duties listed in the letters from the beneficiary's former foreign employers. ﬂ
based on this information and without further analysis, opines that the beneficiary "has a combination of
academic and work experience in the field of Computer Information Systems that satisfies the stated
requirements for equivalency to a Bachelor of Science degree in Computer Information Systems.

Upon review of the totality of the record, the AAO finds that the petitioner has not submitted sufficient evidence
to establish the beneficiary's eligibility to perform the duties of a specialty occupation. The petitioner has not
submitted documentary evidence establishing that the beneficiary holds a United States baccalaureate or higher
degree required by the specialty occupation from an accredited college or university in the United States; thus, the
petitioner has not met the criterion at 8 C.F.R. § 214.2(h)(4)(in(C)(/). The petitioner has not established that the
beneficiary holds the equivalent of a baccalaureate degree in a field directly related to the proffered position. See
8 C.F.R. § 214.2(h)4)ii)(C)(2). The AAO notes that || | | | | B 1as listed the beneficiary's academic
coursework and implies that the beneficiary's academic coursework may be sufficient to be considered the
equivalent of a baccalaureate degree in the field of computer information systems; however,

May 24, 2006 and February 5, 2007 evaluations both consider the beneficiary's work experience when concluding
that the beneficiary has the equivalent of a bachelor's degree in computer information systems.

February 5, 2007 evaluation does not clearly establish that the beneficiary's coursework,
without consideration of his work experience, is the equivalent of a bachelor's degree in computer information
systems. ||l 2dds a variety of courses taken from both academic and technical institutions by
the beneficiary to support his conclusion that the beneficiary has a sufficient number of credits in computer
studies which, when added to his previous academic studies, are the equivalent of a bachelor's degree in
computer information systems from an accredited university in the United States. || I coes not
explain how the patchwork of courses taken by the beneficiary is the equivalent of a baccalaureate program of
study, which is generally more directed and restrictive than a set number of credit hours. Further, Professor

evaluation relies upon the 30 credit hours he ascribes to the beneficiary's coursework at the Pace
Group of Educational Institutions, which the beneficiary earned after a year of studies in computer
applications. The record does not establish that this certificate represents one year of university level studies
at an academic institution. The AAO notes that the neither the Morningside nor the Princeton University
evaluations reference or review the beneficiary's Pace Certificate when reviewing the beneficiary's academic
credentials. It is incumbent upon the petitioner to resolve any inconsistencies in the record by independent
objective evidence. Any attempt to explain or reconcile such inconsistencies will not suffice unless the
petitioner submits competent objective evidence pointing to where the truth lies. Matter of Ho, 19 1&N Dec.
582, 591-92 (BIA 1988).

Thus, the record fails to demonstrate that the beneficiary holds the equivalent of a baccalaureate degree in a field
directly related to the proffered position. See 8 C.F.R. § 214.2(h)(4)(1i1)(C)(2). The occupation does not require
licensing or certification; thus, the petitioner has not established that the beneficiary has satisfied the criterion at
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8 C.F.R. § 214.2(h)(4)(ii1)(C)(3). Neither does the record contain documentary evidence that the beneficiary has
received sufficient specialized training, and/or progressively responsible experience, or recognition of expertise as
a programmer analyst through progressively responsible positions directly related to the work of a programmer
analyst pursuant to the criterion at 8 C.F.R. § 214.2(h)(4)(ii1)(C)(4).

When determining a beneficiary's qualifications under 8 C.F.R. § 214.2(h)(4)(1i1)(C)(4), the AAO relies upon
the five criteria specified at 8 C.F.R. § 214.2(h)(4)(ii1))(D). A beneficiary who does not have a degree in the
specific specialty may still qualify for H-1B nonimmigrant visa based on:

(1) An evaluation from an official who has authority to grant college-level credit for
training and/or experience in the specialty at an accredited college or university which
has a program for granting such credit based on an individual's training and/or work
experience;

(2) The results of recognized college-level equivalency examinations or special credit
programs, such as the College Level Examination Program (CLEP), or Program on
Noncollegiate Sponsored Instruction (PONSI);

(3) An evaluation of education by a reliable credentials evaluation service which
specializes in evaluating foreign educational credentials;

(4) Evidence of certification or registration from a nationally-recognized professional
association or society for the specialty that is known to grant certification or
registration to persons in the occupational specialty who have achieved a certain level
of competence in the specialty;

(5) A determination by the Service that the equivalent of the degree required by the
specialty occupation has been acquired through a combination of education, specialized
training, and/or work experience in areas related to the specialty and that the alien has
achieved recognition of expertise in the specialty occupation as a result of such training
and experience.

The AAO has reviewed the Mai 24I 2006 evaluation authored by _, t

2006 evaluation authored by , and the January 23, 2007 evaluation authored by

However, when attempting to establish that a beneficiary has the equivalent of a degree based on his or
her combined education and employment experience under the criterion at 8 C.F.R. § 214.2(h)(4)(iii))(C)4), a
petitioner may not rely on a credentials evaluation service to evaluate a beneficiary's work experience. A
credentials evaluation service may evaluate only a beneficiary's educational credentials. See 8 C.FR.
§ 214.2(h)(4)(111)(D)(3). To establish an academic equivalency for a beneficiary's work experience, a petitioner
must submit an evaluation of such experience from an official who has the authority to grant college-level credit
for training and/or experience in the specialty at an accredited college or university that has a program for
granting such credit. See 8 C.F.R. § 214.2(h)(4)(111)(D)(2). These three evaluations do not include evidence
that the evaluators are officials who have authority to grant college-level credit for training and/or work
experience or that the universities at which the evaluators are associated have programs for granting such
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credit.

Upon review of the February 5, 20 i bmitted byq, the AAO notes that
the record contains evidence that W has authority to grant college-level credit. The Dean of
Academic and Student Services, in a November 25, 2003 letter, indicates that Raritan Valley Community
College, (RVCC) is accredited by the Middle States Association of Colleges and Schools and that RVCC
offers cooperative education, credit for work, and programs in many areas including computer information
systems. However, the accreditation of RVCC is for a community college and the program and Professor
- authority are limited to a two-year community college, not a four-year university. As neither
nor the RVCC have the authority to grant a four-year baccalaureate degree in computer
information systems, the opinion cannot be accepted under the regulation at 8 C.F.R. § 214.2(h)(4)(i11)(D)({)
to establish that the beneficiary's work experience, combined with his education, are the equivalent of a
baccalaureate degree. If an evaluation is in any way questionable, it may be discounted or given less weight.
Matter of Sea, Inc., 19 1&N Dec. 817 (Comm. 1988). Moreover, as noted above, |  NGGccNcITcIzNEG
conclusion relies in part on the beneficiary's year of non-academic studies at the Pace Group. The February 7,
2007 evaluation does not establish that the beneficiary's studies are equivalent to a four-year degree in
computer information systems.

The AAO also finds that the petitioner has not established the beneficiary's qualifications under the fifth criterion
at 8 CF.R. § 214.2(h)(4)(in)(D)J5). When evaluating a beneficiary's qualifications under this criterion, CIS
considers three years of specialized training and/or work experience to be the equivalent of one year of
college-level training. However, in addition to documenting that the length of the beneficiary's training and/or
work experience is the equivalent of four years of college-level training, the petitioner must also establish that the
beneficiary's training and/or work experience has included the theoretical and practical application of the
specialized knowledge required by the specialty occupation, and that the experience was gained while working
with peers, supervisors, or subordinates who have degrees or the equivalent in the specialty occupation. The
petitioner has not provided evidence in this regard. The petitioner must also document recognition of the
beneficiary's expertise in the specialty, as evidenced by one of the following: recognition of expertise in the
specialty occupation by at least two recognized authorities® in the same specialty occupation; membership in a
recognized foreign or U.S. association or society in the specialty occupation; published material by or about the
alien in professional publications, trade journals, books or major newspapers; licensure or registration to practice
the specialty in a foreign country; or achievements which a recognized authority has determined to be significant
contributions to the field of the specialty occupation. The record is insufficient to enable the AAO to conclude
that the beneficiary's academic credentials combined with the beneficiary's work experience are equivalent to a
bachelor's degree in the specific discipline required of a programmer analyst specialty occupation.

? Recognized authority means a person or organization with expertise in a particular field, special skills or
knowledge in that field, and the expertise to render the type of opinion requested. A recognized authority's
opinion must state: (1) the writer's qualifications as an expert; (2) the writer's experience giving such opinion,
citing specific instances where past opinions have been accepted as authoritative and by whom; (3) how the
conclusions were reached; and (4) the basis for the conclusions supported by copies or citations of any
research material used. 8 C.F.R. § 214.2(h)(4)(1)(C)(1). -
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The record does not contain an evaluation of the beneficiary's qualifications based solely on the beneficiary's

- academic studies at a university level institution. The AAO has reviewed the letters submitted by the
beneficiary's previous employers and has reviewed the certificates of courses completed relating to the
computer industry. However, the letters from the beneficiary's prior employers do not establish that the
beneficiary's work experience has included the theoretical and practical application of the specialized
knowledge required by the specialty occupation, or evidence that the experience was gained while working
with peers, supervisors, or subordinates who have degrees or the equivalent in the specialty occupation.
Neither does the petitioner provide documentary evidence that the beneficiary's computer coursework,
evidenced by the post graduate diploma in computer applications, the certificate of coursework in "C," and
the certification of "SAS Certified Base Programmer for SAS9, are courses equivalent to courses taken at the
university level in subject matter or duration. Going on record without supporting documentary evidence is
not sufficient for purposes of meeting the burden of proof in these proceedings. Matter of Soffici, 22 1&N
Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft of California, 14 1&N Dec. 190 (Reg. Comm.
1972)).

The AAO finds that the petitioner has not established the beneficiary's eligibility to perform duties that
encompass programming analyst duties at a specialty occupation level.

Beyond the decision of the director, the petitioner has not provided a detailed description of the duties of the
proffered position. The record contains the petitioner's initial general description of the duties of the position,

I s cescription of the duties of the position,’ and counsel's contention that the position is not a
programmer analyst position but rather a Clinical/SAS programmer. However, the unsupported statements of
counsel on appeal or in a motion are not evidence and thus are not entitled to any evidentiary weight. See INS
v. Phinpathya, 464 U.S. 183, 188-89 n.6 (1984); Matter of Ramirez-Sanchez, 17 I&N Dec. 503 (BIA 1980).

When establishing a position as a specialty occupation, a petitioner must describe the specific duties and
responsibilities to be performed by a beneficiary in relation to its particular business interests. In the instant
matter, the petitioner has offered no description of the duties of its proffered position beyond the generalized
outline it provided at the time of filing. It has not detailed the actual work to be performed for this position
rather than describing the occupation. Thus, the petitioner has not established that the position meets any of
the requirements for a specialty occupation as set forth at § C.F.R. § 214.2(h)(4)(iii)(A).

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C.
§ 1361. The petitioner has not met that burden.

ORDER: The appeal is dismissed. The petition is denied.

? The position description included in_ February 5, 2007 evaluation is different than the
description of duties provided by the petitioner.



