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DISCUSSION: The director of the service center denied the nonimmigrant visa petition and the matter is now
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will be
denied.

The petitioner is a construction design and management business that seeks to employ the beneficiary in its
Construction Project Management Rotation Program as an assistant project manager, an assistant cost
manager, and a field supervisor. The petitioner, therefore, endeavors to classify the beneficiary as a
nonimmigrant worker in a specialty occupation pursuant to section 101(a)(15)(H)(1)(b) of the Immigration
and Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(H)(1)(b). The director denied the petition, determining
that the petitioner had not established that the beneficiary was qualified for the proffered position at the time
of filing.

The record of proceeding before the AAO contains: (1) the Form 1-129 and supporting documentation; (2)
counsel’s supplemental documentation; (3) the director’s denial letter; and (4) the Form I-290B, with
counsel’s brief and documentation in support of the appeal. The AAO reviewed the record in its entirety
before reaching its decision. '

Section 214(1)(2) of the Act, 8 U.S.C. § 1184(1)(2), states that an alien applying for classification as an H-1B
nonimmigrant worker must possess full state licensure to practice in the occupation, if such licensure is
required to practice in the occupation, and completion of the degree in the specialty that the occupation
requires. If the alien does not possess the required degree, the petitioner must demonstrate that the alien has
experience in the specialty equivalent to the completion of such degree, and recognition of expertise in the
specialty through progressively responsible positions relating to the specialty.

Pursuant to 8 C.F.R. § 214.2(h)(4)(111)(C), to qualify to perform services in a specialty occupation, an alien
must meet one of the following criteria:

) Hold a United States baccalaureate or higher degree required by the specialty
occupation from an accredited college or university;

2) Hold a foreign degree determined to be equivalent to a United States baccalaureate or
higher degree required by the specialty occupation from an accredited college or
university;

(3) Hold an unrestricted state license, registration or certification which authorizes him

or her to fully practice the specialty occupation and be immediately engaged in that
specialty in the state of intended employment; or

€)) Have education, specialized training, and/or progressively responsible experience
that is equivalent to completion of a United States baccalaureate or higher degree in
the specialty occupation, and have recognition of expertise in the specialty through
progressively responsible positions directly related to the specialty.
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The director denied the petition on the basis that, at the time of the petition’s filing, the beneficiary did not
possess a bachelor’s degree.

On appeal, counsel asserts that the beneficiary meets the statutory and regulatory requirements for H-1B
classification because “he attained his degree before the requested status was to be granted and because he
had significant prior experience to make up for any arguable missing education.” Counsel also asserts that the
director erred in not issuing a Request for Evidence (RFE), thus allowing the petitioner to further document
the beneficiary’s qualifications based upon his education and work experience. As supporting documentation,
counsel submits employment letters from two of the beneficiary’s former employers.

Counsel contends on appeal that the director violated 8 C.F.R. § 103.2(b)(8) by failing to request further
evidence before denying the petition. The cited regulation requires the director to request additional evidence
in instances "where there is no evidence of ineligibility, and initial evidence or eligibility information is
missing." Id. The director is not required to issue a request for further information in every potentially
deniable case. If the director determines that the initial evidence supports a decision of denial, the cited
regulation does not require solicitation of further documentation. The director did not deny the petition based
on insufficient evidence of eligibility.

At the time of the petition’s filing on April 2, 2007, the petitioner submitted a letter stating that the proffered
position “requires a Bachelor’s degree in an appropriate field, such as Construction Management or Civil
Engineering.” In his June 12, 2007 letter, the director of the College of Engineering at the University of
Maine verified that the beneficiary graduated with a Bachelor of Science degree in Construction Management
Technology on May 12, 2007, after the filing of the petition. The AAO acknowledges counsel’s assertions on
appeal that the beneficiary meets the statutory and regulatory requirements for H-1B classification because he
attained his degree before the requested status was to be granted and that the director’s reliance on Matter of
Michelin Tire Corp., 17 I&N Dec. 248 (Reg. Comm. 1978) is insufficient to support the denial. The AAO
disagrees. Title § C.F.R. § 103.3(c) provides that Immigration and Naturalization Service precedent decisions
are binding on all Citizenship and Immigration Services (CIS) employees in the administration of the Act. A
visa petition may not be approved at a future date after the petitioner or beneficiary becomes eligible under a
new set of facts. Matter of Michelin Tire Corp., 17 I&N Dec. 248 (Reg. Comm. 1978). In addition, as stated
in Matter of Izummi, 22 1&N Dec. 169, 176 (Assoc. Comm. 1998), "[tlhe AAQO cannot consider facts that
come into being only subsequently to the filing of the petition." The regulations affirmatively require a
petitioner to establish eligibility for the benefit it is seeking at the time the petition is filed. See 8 C.F.R.
§ 103.2(b)(12).

Upon review of the record, the petitioner has not provided evidence that the beneficiary meets any of the
criteria at 8 C.F.R. §§ 214.2(h)(4)1ui}(C)(1), (2), or (3). Thus the AAQO turns to the criterion at 8 C.F.R.
§ 214.2(h)(4)(1i1)(C)(4).

When determining a beneficiary's qualifications under 8 C.F.R. § 214.2(h)(4)(iii))(C)(4), the AAO relies upon
the five criteria specified at 8 C.F.R. § 214.2(h)(4)(i11)(D). A beneficiary who does not have a degree in the
specific specialty may still qualify for an H-1B nonimmigrant visa based on:
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(1) An evaluation from an official who has authority to grant college-level credit for training and/or
experience in the specialty at an accredited college or university which has a program for
granting such credit based on an individual’s training and/or work experience;

(2) The results of recognized college-level equivalency examinations or special credit programs,
such as the College Level Examination Program (CLEP), or Program on Noncollegiate
Sponsored Instruction (PONSI);

(3) An evaluation of education by a reliable credentials evaluation service which specializes in
evaluating foreign educational credentials;

(4) Evidence of certification or registration from a nationally-recognized professional association or
society for the specialty that is known to grant certification or registration to persons in the
occupational specialty who have achieved a certain level of competence in the specialty;

(5) A determination by the Service that the equivalent of the degree required by the specialty
occupation has been acquired through a combination of education, specialized training, and/or
work experience in areas related to the specialty and that the alien has achieved recognition of
expertise in the specialty occupation as a result of such training and experience.

The AAO acknowledges counsel’s assertion on appeal that the beneficiary meets the statutory and regulatory
requirements for H-1B classification because “he attained his degree before the requested status was to be
granted and because he had significant prior experience to make up for any arguable missing education.” The
record, however, does not contain an evaluation of the beneficiary’s work experience from an official who has
the authority to grant college-level credit for training and/or experience in the specialty at an accredited
college or university that has a program for granting such credit, as required in 8 C.F.R.
§ 214.2(h)(4)(1i)(D)1).

Thus, the AAO must consider whether the beneficiary's work experience coupled with his education is
sufficient to establish that he is qualified to perform the duties of the specialty occupation. In this matter it is
not. Again, at the time of the petition’s filing, the beneficiary did not possess a bachelor’s degree. When
evaluating a beneficiary's qualifications under the fifth criterion, CIS considers three years of specialized
training and/or work experience to be the equivalent of one year of college-level training. In addition to
documenting that the length of the beneficiary's training and/or work experience is the equivalent of four
years of college-level training, the petitioner must also establish that the beneficiary's training and/or work
experience has included the theoretical and practical application of the specialized knowledge required by the
specialty occupation, and that the experience was gained while working with peers, supervisors, or
subordinates who have degrees or the equivalent in the specialty occupation. The petitioner must also
document recognition of the beneficiary's expertise in the specialty, as evidenced by one of the following:
recognition of expertise in the specialty occupation by at least two recognized authorities' in the same

" Recognized authority means a person or organization with expertise in a particular field, special skills or
knowledge in that field, and the expertise to render the type of opinion requested. A recognized authority's
opinion must state: (1) the writer's qualifications as an expert; (2) the writer's experience giving such opinion,
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specialty occupation; membership in a recognized foreign or U.S. association or society in the specialty
occupation; published material by or about the alien in professional publications, trade journals, books or
major newspapers; licensure or registration to practice the specialty in a foreign country; or achievements
which a recognized authority has determined to be significant contributions to the field of the specialty
occupation.

On appeal, counsel submits a letter, dated October 4, 2007, from the owner of the Cameroon business ETS
EmMbop’s et Fils, confirming that the beneficiary worked at the same business as an intern “over the
weekends and the summers when he was not in school” from June 2000 to May 2003, performing “various
engineering, design and field labor duties.” Counsel submits another October 4, 2007 letter from the project
manager of the U.S. business Pizzagalli Construction Company, confirming that the beneficiary worked at the
same business, performing various engineering and management tasks and field labor duties “in intern, office
engineering and field labor roles” from May 16, 2006 to April 14, 2007. A review of the employment letters
listed above reveals only brief and general descriptions of the beneficiary's responsibilities. It is also noted
that the letter from ETS EmMbop’s et Fils is not written on official letterhead. Moreover, neither letter provides
the requisite information regarding the beneficiary's daily duties and the progressively responsible experience
gained while working at the business, nor describes the beneficiary's peers, supervisors, or subordinates'
credentials. Further, the record contains no evidence to indicate that the beneficiary's expertise has been
recognized in one of the ways discussed above. Thus, the record is insufficient to establish that the
beneficiary's training and/or work experience includes the theoretical and practical application of specialized
knowledge required by a specialty occupation; that the beneficiary's experience was gained while working
with peers, supervisors, or subordinates who have a degree or degree equivalent in a specialty occupation; or
that the beneficiary's "expertise” in a specialty occupation has been recognized.

As related in the discussion above, the petitioner has not established that the beneficiary has the requisite

qualifications to perform the duties of a specialty occupation. Accordingly, the AAO shall not disturb the
director’s denial of the petition.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
The petitioner has not sustained that burden.

ORDER: The appeal is dismissed. The petition is denied.

citing specific instances where past opinions have been accepted as authoritative and by whom; (3) how the
conclusions were reached; and (4) the basis for the conclusions supported by copies or citations of any research
material used. 8 C.F.R. § 214.2(h)(4)Q)(C)(ii).



