
identifying data de!eted to 
prevent c i e ~ i  y ur.wananted 
invasioa of prscnal privacy 

PUBLIC COPY 

U.S. Department of Homeland Security 
20 Massachusetts Ave., NW, Rm. 3000 
Washington, DC 20529-2090 
MAIL STOP 2090 

U. S. Citizenship 
and Immigration 

FILE: WAC 07 064 50690 Office: CALIFORNIA SERVICE CENTER Date: NOV 1 0 2008 

IN RE: 

PETITION: Petition for a Nonimmigrant Worker Pursuant to Section 10 1 (a)(l S)(H)(i)(b) of the 
Immigration and Nationality Act, 8 U.S.C. 5 1 101 (a)(l S)(H)(i)(b) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 

(/Administrative Appeals Office 



I 

WAC 07 064 50690 
Page 2 

DISCUSSION: The Director, California Service Center, denied the nonimmigrant visa petition and the 
subsequent motion to reopen. The matter is now on appeal before the Administrative Appeals Ofice (AAO). 
The appeal will be rejected. 

The petitioner is a corporation that provides consulting services. The petitioner endeavors to extend the 
beneficiary's status as a nonimmigrant worker in a specialty occupation pursuant to section 1 Ol(a)(lS)(H)(i)(b) 
of the Immigration and Nationality Act (the Act), 8 U.S.C. 3 1 lOl(a)(lS)(H)(i)(b). The director denied the 
petition on the basis that the petition was not filed timely, the beneficiary failed to maintain his nonimmigrant 
status, the petitioner did not qualify as an employer or agent, and the proffered position did not meet the 
definition of a specialty occupation. The director denied the petitioner's motion to reopen stating that the 
petitioner did not provide a justifiable reason for filing the Form 1-129 petition after the beneficiary's H-1B 
status expired. The director also noted that the decision was not appealable. 

Counsel submitted a timely Form I-290B on December 26, 2007 and indicated that a brief andor additional 
evidence would be submitted to the AAO within 30 days. On September 15,2008, the AAO sent counsel a 
facsimile regarding the absence of the aforesaid appellate material. As of this date, the AAO has not received 
a response from counsel or the petitioner. Therefore, the record is complete. 

As provided in 8 C.F.R. 5 214.1(~)(5), where an applicant or petitioner demonstrates eligibility for a 
requested extension, it may be granted at the discretion of the Service. There is no appeal from the denial of 
an application for extension of stay filed on a Form 1-129. 

Since there is no legal basis for the instant appeal, it must be rejected. 

The AAO notes the petitioner's assertion that counsel's "error [was] not known to the petitioner until the 
rejection notice was received by the petitioner" and that the delay in filing was "unintentional." The initial I- 
129 petition was received by the California Service Center on January 3, 2007. The director rejected the 
initial petition on January 11, 2007 because it did not contain the correct filing fee. See 8 C.F.R. 5 
103.2(a)(7). The petitioner resubmitted a complete Form 1-129 petition and it was received on February 9, 
2007, seventeen (17) days after the beneficiary's H-1B status expired on January 23,2007. 

Pursuant to 8 C.F.R. 5 214.1(~)(4), an extension of stay may not be approved for an applicant who fails to 
maintain the previously accorded status or where such status expires before the application or petition is filed. 
The record reflects that the petitioner did not file the petition for an extension within the required time frame. 
In the present case, the beneficiary's authorized period of stay expired on January 23, 2007. However, the 
petition for an extension of the beneficiary's H-IB status was filed on February 9,2007. Pursuant to 8 C.F.R. 
5 2 14.1(c)(4), an extension of stay may not be approved for an applicant who failed to maintain the previously 
accorded status or where such status expired before the application or petition was filed. As the extension 
petition was not timely filed and counsel did not demonstrate that the delay was due to extraordinary 
circumstances, it is noted for the record that the beneficiary is ineligible for an extension of stay in the United 
States. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. 5 1361. The petitioner has not sustained that burden. 

ORDER: The appeal is rejected. 


