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INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 
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DISCUSSION: The nonimrnigrant visa petition was denied by the Director, Nebraska Service Center, and the 
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The petitioner is a private citizen who desires to extend her authorization to employ the beneficiary as a personal 
care aide for one year. The Department of Labor determined that a temporary certification by the Secretary of 
Labor could be made. The director determined that the petitioner had not established that a temporary labor 
certification was obtained prior to the filing of the petition. The director also determined that the petitioner had 
not established that the beneficiary has the requisite four years of high school education as stipulated on the labor 
certification. 

On appeal, counsel states that the petitioner submitted the labor certification and a college transcript that shows 
the beneficiary is a few college credits short of a bachelor's degree in teaching. 

The director determined that the petitioner had not submitted evidence of the beneficiary obtaining a high school 
education. The petitioner submitted a copy of the beneficiary's official college transcript from Wesleyan 
University in the Philippines. Since a high school education is a prerequisite for entrance into college, the 
beneficiary's college transcripts will be considered as credible secondary evidence to demonstrate the beneficiary 
attained a high school education. 

The regulations stipulate that an H-2B petition for temporary employment in the United States shall be 
accompanied by a labor certification determination that is either: (1) a certification from the Secretary of 
Labor stating that qualified workers in the United States are not available and that the alien's employment 
will not adversely affect wages and working conditions of similarly employed United States workers; or (2) a 
notice detailing the reasons why such certification cannot be made. 8 C.F.R. 5 214.2(h)(6)(iv)(A). 

The Petition for a Nonimmigrant Worker (Form 1-129) was filed on May 16, 2003 without a temporary labor 
certification, or notice detailing the reasons why such certification cannot be made. The petitioner subsequently 
submitted the final determination notice from the DOL dated June 11, 2003 and a copy of the original approved 
labor certification valid from June 11, 2003 through May 28, 2004. Although the petitioner applied for a 
temporary labor certification on April 21, 2003, prior to the filing of the petition, a determination was not 
rendered until June 11, 2003. Neither the statute nor regulations allow for the acceptance of a labor certification 
obtained subsequent to the filing of the petition. The petitioner must establish eligibility at the time of filing the 
nonimmigrant visa petition. A visa petition may not be approved at a future date after the petitioner or beneficiary 
becomes eligible under a new set of facts. Matter of Michelin Tire C o p ,  17 I&N Dec. 248 (Reg. Comm. 1978). 
This petition cannot be approved for an additional reason. 

Section 10 l(a)(lS)(H)(ii)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C. 5 1 lOl(a)(lS)(H)(ii)(b), 
defines an H-2B temporary worker as: 

an alien having a residence in a foreign country which he has no intention of abandoning, who is 
coming temporarily to the United States to perform other temporary service or labor if 
unemployed persons capable of performing such service or labor cannot be found in this country 

The test for determining whether an alien is coming "temporarily" to the United States to "perform temporary 
services or labor" is whether the need of the petitioner for the duties to be performed is temporary. It is the nature 
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of the need, not the nature of the duties, that is controlling. Matter of Artee Corp., 18 I&N Dec. 366 (Comrn. 
1982). 

As a general rule, the period of the petitioner's need must be a year or less, although there may be 
extraordinary circumstances where the temporary services or labor might last longer than one year. The 
petitioner's need for the services or labor shall be a one-time occurrence, a seasonal need, a peakload need, or 
an intermittent need. 8 C.F.R. 8 214.2(h)(6)(ii)(B). The petition indicates that the employment is a one-time 
occurrence and that the temporary need is unpredictable. 

To establish that the nature of the need is a "one-time occurrence," the petitioner must demonstrate that it has 
not employed workers to perform the services or labor in the past and that it will not need workers to perform 
the services or labor in the future, or that it has an employment situation that is otherwise permanent, but a 
temporary event of short duration has created the need for a temporary worker. 8 C.F.R. 
$ 214.2(h)(6)(ii)(B)(I). 

The nontechnical description of the job on the Application for Alien Employment Certification (Form ETA 750) 
reads: 

Provide personal care services to a recuperating woman in her home. Assist with activities of 
daily living, such as bathing, dressing, meal preparation, running errands. On-call at night. 
Regular hours 7: 30- loam and 5 : 30-8pm, including weekends. 

Upon review, the evidence submitted does not establish that the petitioner's need for the services to be performed 
can be classified as a one-time occurrence. The petitioner states, in her letter dated April 27, 2003, that "When I 
applied last year to employ Jessica Lina as a temporary worker my home, I expected my rehabilitation to be faster 
than it has. . . . I cannot predict when I will no longer need the back brace with certainty. . . . Please approve this 
application for an extension. . . ." The petitioner has not established that it will not continually need to have 
someone perform the aforementioned services. 

The petitioner has not demonstrated that it has not employed a worker to perform the services or labor in the 
past and it will not need a worker to perform the services or labor in the future. The petitioner's need for a 
personal care aide, to perform the duties described on Form ETA 750, is not limited to a short, identified 
length or event. The record contains the beneficiary's Form 1-94 Departure Record that shows the beneficiary 
was admitted into the United States on November 1, 2002 to work for the petitioner. The petitioner is 
currently requesting a continuation of her previously approved employment. Therefore, the petitioner has not 
established that a temporary event of short duration has created the need for a personal care aide and that her 
need for the beneficiary's services is a one-time occurrence and temporary. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. $ 1361. 
Here, the petitioner has not met that burden. 

ORDER: The appeal is dismissed. 


