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DISCUSSION: The nonimmigrant visa petition was denied by the
director and is now before the Associate Commissioner for
Examinations on appeal. The director’s decision will be withdrawn
and the matter will be remanded to him for further action and
consideration.

The petitioner 1is an engineering consultants business with 125
employees and a gross annual income of $6.5. It seeks to employ
the beneficiary as a junior engineer for a period of three years.
The director determined the petitioner had not established that the
proffered position is a specialty occupation. The director further
determined that the petitioner had failed to submit an itinerary
listing multiple job locations and dates of employment.

On appeal, the petitioner argues that the beneficiary will be
employed at the address that is reflected on the petition and
submits additional information in rebuttal to:- the director’s
findings. ' '

Section 101 (a) (15) (H) (1) (b) of the Immigration and Nationality Act .
(the Act), 8 U.S.C. 1101 (a) (15) (H) (i) (b), provides in part for
nonimmigrant classification to qualified aliens who are coming -
temporarily to the United States to perform services in a specialty:
occupation. 8Section 214 (i) (1) of the Act, 8 U.S.C. . 1184{i) (1),
defines a "specialty occupation" as an occupation that requires
theoretical and practical application of a body. of highly
specialized knowledge, and attainment of a bachelor’s or higher
degree in the specific specialty (or its equivalent) as a minimum
- for entry into the occupation in the United States.

Pursuant to section 214(i) (2) of the Act, 8 U.S.C. 1184 (i) (2), to.
qualify as an alien coming to perform services in a specialty
occupation the beneficiary must hold full state licensure to
.practice in the occupation, if such licensure is required to
practice in the occupation. In addition, the beneficiary must have
completed the degree required for the occupation, or have
experience in the specilalty equivalent to the completion of such
degree and recognition of expertise in the specialty through
progressively responsible positions relating to the specialty.

Pursuant to 8 C.F.R. 214.2(h) (4) (iii) (B), the petitioner shall
submit the following with an H-1B petition involving a specialty
occupation:

1. A certification from the Secretary of Labor that the
petitioner has filed a labor condition application with
the Secretary,
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‘2. A statement that it will comply with the terms of
the labor condition application for the duration of the
alien’s authorized period of stay, and

3. Evidence that the alien gqualifies to perform
. services in the specialty occupation.

On appeal, the petitioner states that:

The original I-129, Page Two, Part 5, clearly indicated
that the candidate would work in our office in East
Lansing, Michigan. The conclusion of unspecified work
sites 1s erroneous. We are the "employer"...

The petitioner has provided a certified labor condition application
and a statement that it will comply with the terms of the labor
condition application. As such, the petitioner has overcome this
portion of the director’s objectlons '

The term ' "specialty occupation"' is defined at 8 C.F.R.
214.2(h) (4) (ii) as: " ‘ . -

.an occupation which requires theoretical and practical:
‘application of a body of highly specialized knowledge in
fields of human endeavor including, but not limited to,

architecture, engineering,  mathematics, physical-
‘sciences, social sciences, medicine and Thealth,
~education, business specialties, accounting, law,

theology, and the arts, and which requires the attainment.
of a bachelor’'s degree or higher in a specific gspecialty,
or its equivalent, as a minimum for entry into the
occupation in the United States.

Pursuant to 8 C.F.R. 214.2(h) (4) (iii) (A), to qualify as a specialty .
occupation, the position must meet one of the feollowing criteria:

1. A baccalaureate or higher degree or its equivalent
is normally the minimum requirement for entry into the
particular position;

2. The degree requirement is common to the industry in-
parallel positions among similar organizations or, in the
alternative, an employer may show that its particular
position is so complex or unique that it can be performed
only by an 1nd1v1dua1 with a degree;

3. The employer normally requires a degree or its.
equivalent for the position; or

4. The nature of the specific duties is so specialized
and complex that knowledge required to perform the duties
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is usually associated with the attainment of a
baccalaureate or higher degree.

The duties of the proffered position are described in pertlnent
part as follows:

[The beneficiary] will be involved in developing software
for engineering applications. These applications include
software 'to design automotive components, analyze
components for redesign, knowledge-based product
development software and similar state-of-the-art pieces
of software. He will utilize his engineering knowledge,
problem solving capabilities, Unix, C and NC part
programming for writing these applications. On all of
these projects he will be expected to interface with
customers and develop reports.

The proffered position appears to be that of a computer software
engineer, A review of the Department of Labor’s Occupational
OQutlook Handbook, 2000-2001 edition, at pages 111-112 finds that
the usual requirement £for employment as a computer scientist,
systems analyst, or engineer is a baccalaureate degree in computer
science, information science, or management information systems. In
view of the foregoing, it is concluded that the petiticner has:

. demonstrated that the proffered position is a spec1alty occupation

within the meaning of regulations.

The director has not determined-whether the beneficiary qualifies
to perform services in a specialty occupation. Accordingly, the
matter will be remanded to him to make such a determination and to
review all relevant issues. It is noted that the beneficiary’s
transcripts do not demonstrate that any of his college courses were
computer related. It is further noted that the usual requirement
for a position of computer software engineer is a baccalaureate
degree in computer science or software engineering. The director
may request any additional evidence he deems necessary. The
petitioner may also provide additional documentation within a
reasonable period to be determined by the director. Upon receipt
of all evidence and representations, the director will enter a new
decision. '

ORDER: The decigion of the director is withdrawn. The matter is
; remanded to him for further action and consideration
consistent with the above discussion and entry of a new
decision which, if adverse to the petitioner, is to be
certified to the Associate Commissioner for review.




