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DISCUSSION: The nonimmigrant wvisa petition was denied by the
director and 1is now Dbefore the Associate Commissioner,
Examinations, on appeal. The appeal will be dismissed.

The petitioner seeks-to continue to employ the beneficiary for an
additional seven month period. The director noted that the
beneficiary had been in the United States as a nonimmigrant
classified under section 101(a) (15) (H) of the Immigration and
Nationality Act (INA) for six years as of February 17, 2000. The
director determined that an extension could not be granted because
the beneficiary had already been in the United States for the
allowed six year period.

On appeal, counsel states that this extension should be allowed
because the beneficiary was out of the United States for a total of
575 days during the six year period. Counsel argues that the
statute and regulations are predicated upon physical presence, not
whether or not absences are "meaningfully interruptive."

Section 101{a) (15) (H) (i) (b) of the Immigration and Nationality Act*®
(the Act), 8 U.S.C. 1101{a) (15) (H) (i) (b), provides, :in part, for
nonimmigrant classification to qualified aliens. who ‘are’ coming -
temporarily to the United States to perform services in a specialty
occupation. Section 214(i} (1) of the Act, 8 U.S5.C. 1184 (i) (1),
defines a "specialty occupation" as an occupation that reguires
theoretical and practical application of a body of highly
specialized knowledge, and attainment of a bachelor’s. or higher
degree in the sgpecific spe01a1ty (or its equivalent) as a minimum.
for entry into the occupation in the United States. ;

‘Pursuant to 8 C.F.R. 214.2 (h) (15) (ii) (B), an extension of stay may
be authorized for a period of up to three years for a beneficiary:
of an H-1B petition in a specialty occupation. The alien’s total

period of stay may not exceed six years. In addition, 8 C.F.R.

214.2(h) {13) (iii) (A) indicates that an H-1B alien in a specialty
occupation who has spent six years in the United States under
gection 101 (a) (15) (H) and/or (L) of the Act may not seek extension,

change status, or be readmitted to the United States under section
101 {a) (15) (H) or (L) unless the alien has resided and been
physically present outside the United States, except for brief

trips for business or pleasure, for the immediate prior year.

In a case such as this, the total amount of time that the alien has
spent in the classification is determining without regard as to
whether or not that time was actually spent in the United States.
To do otherwise would not be consistent with the current
regulations and would lead to unacceptable reporting and
documentation requirements for all concerned.
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As the beneficiary has spent six years in the United States in H-1
classification and is subject to the limitation of stay pursuant to
8 C.F.R. 214.2(h) (13)(iii) (A), further extension of the wvisa
petition wvalidity may not be granted. Additionally, the
beneficiary of this petition must be physically present outgide the
United States for one year before returning to the United States as
an H or L nonimmigrant alien.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner
has not sustained that burden. Accordingly, the decision of the
director will not be disturbed.

ORDER: The appeal is dismissed.




