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DISCUSSION: Approval of the nonimmigrant visa petition was revoked
by the director, after appropriate notice. The matter is now before
the Associate Commissioner for Examinations on appeal. The appeal

‘will ke dismissed.

The petitioner is engaged in computer consulting work. It seeks to
employ the beneficiary as a systems analyst for a three-year
period. The director determined the petitioner had not established
that the beneficiary qualifies to perform services in a specialty
occupation.

On appeal, counsel submits a second educational evaluation to
substantiate the qualifications of the beneficiary. Counsel states
that the beneficiary’s educational qualifications and work
experiences are equal to a Bachelor of Computer Science from any
accredited universgity in the United States or Canada.

Section 101{a) (15) (H) (i) (b) of the Immigration and Nationality Act
{the Act}, 8 U.S8.C. 1101 (a) (15) (H) (i} (b}, provides in part for
nonimmigrant c¢lassification to qualified aliens who are coming
temporarily to the United States to perform services in a specialty
occupation. Section 214 (i) (1) of the Act, 8 U.S.C. 1184(i) (1),
defines a "specialty occupation" as an occupation that requires
theoretical and practical application of a body of highly
specialized knowledge, and attainment of a bachelor’s or higher

degree in the specific specialty (or its equivalent)} as a minimum-

for entry into the occupation in the United States.

Pursuant to section 214(i) (2) of the Act, 8 U.S.C. 1184 (i) {(2), to
qualify as an alien coming to perform services in a specialty
occupation the beneficiary must hold full state licensure to

. practice in the occupation, if such licensure is required to

practice in the occupation. In addition, the beneficiary must have
completed the degree required for the occupation, or have
experience in the specialty equivalent to the completion of such
degree and recognition of expertise in the specialty through

progressively responsible positions relating to the specialty.

Pursuant to 8 C.F.R. 214.2(h) (4) (iii) (B), the petitioner shall
submit the following w1th an H-1B petltlon invelving a specialty
occupatlon

1. A certification from the Secretary of Labor that the
petitioner has filed a labor condition application with
the Secretary, .

2. A statement that it will comply with the terms of
the labor condition application for the duration of the
alien’s authorized period of sgtay, and
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3. Evidence that the alien ‘qualifies  to perform
services in the specialty occupation. :

Pursuant to 8 C.F.R. 214.2(h) (4) (iii) (C), to qualify to perform
services in a specialty occupatlon the allen must meet one of the
following crlterla

1. Hold a United States baccalaureate or higher degree
required by the specialty occupatlon from an accredited
college or university;

2. Hold a foreign degree determined to be equivalent to
a United States baccalaureate or higher degree required
by the spe01a1ty'occupatlon from an accredited college or
university;

3. Hold an unrestricted State license, registration, or

certification which authorizes him or her to fully
practice the specialty occupation and be immediately

engaged in that specialty in the state of intended

employment; or

4, Have education, specialized training, and/or
progressively responsible experience that is equivalent
to completion of a United States baccalaureate or higher
degree in the specialty occupation and have recognition
of expertise in the specialty through progressively
responsible positions directly related to the specialty.

Counsel has provided two evaluations of the beneficiary’s
employment and experience by credentials evaluation services which
state that the beneficiary’s foreign education and experience are
equivalent to a bachelor of computer science degree from an
accredited university in the United States.

This Service uses independent evaluations of a person’s foreign
credentials in terms of education in the United States as an
advisory opinion only. Where an evaluation is not in accord with
previous equivalencies or is in any way questionable, it may be
rejected or given less weight. See Matter of SEA, Inc., 19 I&N Dec.
817 {(Comm. 1988).

Here, the evaluations of the beneficiary’'s foreign credentials are
based on education and experience. Both evaluations cite evidence
that was not submitted by the petitioner for the record. The first
evaluation used copies of "Transcript of Records from the Pak-
American Institute of Management Sciences" while the second
evaluation cites work experience from January 1993 through February
1995, Accordingly, the evaluations are accorded little weight.
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At the time of filing, the beneficiary has attained a Bachelor of
Science degree from the University of the Punjab in 1993 in India
based upon a two year course of study in the field of mathematics.
‘Review of his transcript reveals no courses in computer science
were attended during that two-year period. Accordingly, it is
concluded that the petitioner has not shown that the beneficiary
qualifies to perform the duties of a spe01alty occupation based
upon his educational background

For the purpose of determlnlng equivalency to a baccalaureate
degree in a field related to the job offered in this case, three
years of  specialized training and/or work experience must be
demonstrated for each year of college-level training that the alien
lacks. Here, the beneficiary needs twelve years of experience in
the specialty occupation to qualify.,

The petitioner indicates that the beneficiary has six years of
experience ag a computer programmer. However, the petitioner has
provided insufficient information regarding the beneficiary’s
employment experience to substantiate more than three years and ten
months experience at the time of filing. Even if the beneficiary’'s
qualifying experience had been adequately documented and was fully
credited, it ies determined that at the time the petition was filed,
he had attained far less than twelve years of qualifying experience
in the field of computer science. Therefore, the visa petition may
not be approved. See: 8 C.F.R. 214.2(h) (4) (1iii) (D) (5).

The beneficiary is not a member of any organizations whose usual
prerequisite for entry is a baccalaureate degree in a specialized
field of study. The record contains no evidence that the
beneficiary holds a state license, registration, or certification
which authorizes him to practice a specialty occupation. In view of
the foregoing, it is concluded that the petitioner has not
demonstrated that the beneficiary qualifies to perform services in
a specialty occupation.

It is noted that the petitioner has provided a certified labor
~condition application. Nevertheless, that application was certified
on March 10, 1999, a date subsequent to November 30, 1998, the
filing date of the visa petition. Regulations at 8 C.F.R.

214.2(h) (4) (i) (B) (i) provide that before filing a petition for H-1B

classification in a specialty occupation, the petitioner shall
obtain a certification from the Department of Labor that it has

filed a labor condition application. As this is a threshold
requirement, the appeal must be dismissed for this additional
reason.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act. 8 U.S.C. 1361. The petitioner
has not sustained that burden. ' '
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ORDER: The appeal is dismissed.



