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INSTRUCTIONS:
This is the decision in your case. All documents have been retumed to the ofﬁce whxch originally decided your case.

Any further inquiry must be made to that office.

I you believe the law was inappropriately applied or the analysis used in reaching the decision was inconsistent with
the information provided or with precedent decisions, you may file a motion to reconsider. - Such a motion must state
the reasons for reconsideration and be supported by any pertinent precedent decisions. Any motion to reconsider must
be filed within 3¢ days of the decision that the motion seeks to reconsider, as required under 8 C.F.R. 103.5(a)(1){i).

If you have new or additional information which you wish to have considered, you may file a motion to reopen. Such
a motion must state the new facts to be proved at the reopened proceeding and be supported by affidavits or other
documentary evidence. Any motion to reopen must be filed within 30 days of the decision that the motion seeks to
reopen, except that failure to file before this period expires may be excused in the discretion of the Service where it is

" demonstrated that the delay was reasonable and beyond the control of the applicant or petitioner. Id.

Any motion muét be filed with the office which originally decided your case along with a fee of $110 as required
under 8§ C.F.R. 103.7.

FOR THE ASSOCIATE COMMISSIONER,
EXAMINATIONS '

Y

bcrt P. Wiemann, Acting Director
Administrative Appeals Office
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DISCUSSiON: The nonimmigrant visa petition was denied by the
director and is now before the Associate Commissioner,
Examinations, on appeal. The appeal will be dismissed.

The petitioner is engaged in selling and servicing heating,
ventilating, and air conditioning equipment. It seeks to employ the
beneficiary as a service engineer for a three-year period. The
director determined the petitioner had not established that the
offered position is a specialty occupation. »

On appeal, counsel states that the job duties relate to complex
interrelated HVAC and building automated systems in large public
buildings including hospitals and hotels. Counsel further states
that customers expect highly educated engineering staff and that
the service engineer must interact peexr-to-peer with degreed
engineers. Counsel argues that the offered position is a specialty
occupation and requests that the visa petition be approved.

Section 101(a) (15) (H) (i) (b) of the Immigration and Nationality Act .
(the Act), 8 U.S.C. 1101({a)(15) (H) (i) (b}, provides in part for
nonimmigrant classification to qualified aliens who are coming
temporarily to the United States to perform services in a specialty
occupation. Section 214(i) (1) of the Act, 8 U.S.C. 1184(i) (1),
defines a "specialty occupation" as an occupation that requires
theoretical and practical application of a body of highly
specialized knowledge, and attainment of a bachelor’s or higher
degree in the specific specialty (or its equivalent) as a minimum
for entry into the occupation in the United States.

Pursuant to section 214 (i) (2) of the Act, 8 U.S.C. 1184 (i) (2}, to
gqualify as an alien coming to perform services in a specialty
occupation the beneficiary must hold full state 1licensure to
practice in the occupation, if such 1licensure is required to
practice in the occupation. In addition, the beneficiary must have
completed the degree required for the occupation, or have
experience in the specialty equivalent to the completion of such
degree and recognition of expertise in the specialty through
progressively responsible positions relating to the specialty.

Pursuant to 8 C.F.R. 214.2(h) (4) (iii) (B), the petitioner shall
submit the following w1th an H-1B petition involving a spec1alty
occupatlon

1. A certification from the Secretary of Labor that the
petitioner has filed a labor condition application w1th
the Secretary,

2. A statement that it will comply with the terms of
the labor condition application for the duration of the
alien’s authorized period of stay, and




Page 3 ' LOIN

3. Evidence that the alien qgqualifies to perform
_services in the specialty occupation.

The petitioner has provided a certified labor condition applicafion
and a statement that it will comply with the terms of the labor
condition application.

Pursuant to 8 C.F.R. 214.2(h) (4) (111) (C), to qualify to perform
services in a gpeclalty occupation, the alien must meet one of the
following criteria:

1, Hold a United States baccalaureate or higher degree
required by the specialty occupatlon from an accredlted
college or university; ‘

2. Hold a foreign degree determined to be equivalent to
a United States baccalaureate or higher degree required
by the specialty occupation from an accredited college or
university;

3. Hold an unrestricted State license, registration, or
-certification which authorizes him or her to fully
practice the specialty occupatlon and be immediately
engaged . in that specialty in the state of intended
employment or

4, Have education, specialized training, and/or
progressively responsible experience that is equivalent
to completion of a United States baccalaureate or higher
degree in the specialty occupation and have recognition.
of expertise in the specialty through progressively
responsible positions directly related to the specialty.

The beneficiary attained a Bachelor of Science degree in Mechanical
Engineering in 1978 from the University of Eastern Philippines,
which has been evaluated to be the equivalent of a bachelor’s
degree from a U.S. institution. Accordingly, it is concluded that
the beneficiary quallfles to perform the duties of the offered
position.

The term “spécialty occupation" is defined at 8 C.F.R.
214.2(h) (4) (ii1) as=: ' '

an occupation which requires theoretical and practical
-application of a body of highly specialized knowledge in
fields of human endeavor including, but not limited to,

architecture, engineering, mathematics, physical
sciences, social scliences, medicine and health,
education, business specialties, accounting, law,

theology, and the arts, and which requires the attainment
of a bachelor’s degree or higher in a specific specialty,
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or its equivalent as a minimum for .entry  into the
occupation in the United States.

Pursuant to 8 C.F.R. 214.2(h) (4) (1ii) (A), to qualify as a specialty
occupation, the position must meet one of the following criteria:

1. A baccalaureate or higher degree or its equivalent
is normally the minimum requirement for entry into the
particular position;

2. The degree requirement is common to the industry in
parallel positions among similar organizations or, in the
alternative, an employer may show that its particular
position is so complex or unique that it can be performed
only by an individual with a degree;

3. The employer normally requires a degree or 1ts
equivalent for the p051tion, or

4.  The nature of the specific duties-is so specialized
and complex that knowledge required to perform the duties
is usually associated with the attainment of a
‘baccalaureate or higher degree. :

(—? The duties of the offered position are described as follows:
He is responsible for installing, servicing and repairing
air-conditioning, ventilation and building automation
controls equipment and systems in resgidential and
commercial projects utilizing knowledge of refrigeration,
air conditioning, and micro-electronic controls following
blueprints and engineering specifications. He will work
on the commissioning and start-up of commercial chillers
and package units using appropriate tools and devices. He
also will interface with architects, mechanical
designers, plant engineers and building owners regarding
HVAC equipment and systems using load calculation program
and systems analyzer.

The petitioner further explains that the beneficiary will be
involved in preparing technical proposals for maintenance
contracts, repairs and extended warranties and presenting these to
the building engineers.

The petitioner has failed to establish that any of the four factors -
enumerated above are present in this proceeding. On appeal, counsel

does state that the director utterly ignored the evidence contained

in the original submission. This evidence was in the form of a

letter from the petitioner identifying the position of service

(—\ ‘engineer as a specialty occupation and attesting that “Trane
- typically requires a bachelor’s degree in engineering to £ill it."
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However, the record contains insufficient evidence to support that
assertion. The petitioner has not shown that it has, in the past,
required the services of individuals with baccalaureate or higher
‘degrees ‘in_a specialized area for the offered position. 1In
addition, the petitioner has not shown that similar firms require
the services of such individuals in parallel positions.

In these proceedings, the duties of the position are dispositive
and not the job title. The offered position appears to combine the
duties of a general manager with those of a stationary engineer who
inspects and oversees the sgervice and maintenance process of
equipment services. The Department of Labor’s Occupational Outlook
Handbook (Handbook), 2000-2001 edition, at pages 50-51 finds no
requirement of a baccalaureate or higher degree in a specialized
area for employment as a general manager. Degrees in business and
in liberal arts fields appear equally welcome. In addition, certain
personal qualities and participation in company training programs
are often considered as important as a specific formal academic
background.

Additionally, the Handbook at page 468 indicates that employers
generally require a high schoel diploma for stationary engineers.
Most stationary engineers acquire their skills through a formal
apprenticeship program or through informal con-the-job training
-which usually is supplemented by courses at trade or technical
schools. In addition, a good background can be obtained in the Navy
or the Merchant Marine because marine engineering plants are
similar to many stationary power and heating plants, In view of the
foregoing, it is concluded that the petitioner has not demcnstrated
that the offered position is a sPec1a1ty occupation within the
meaning of the regulations.

The burden of proof in these'proceedings rests solely with the
petitioner. Section 291 of the Act. 8 U.S.C. 1361. The petitioner
has not sustained that burden. :

ORDER: The appeal is'dismissed.




