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DISCUSSION: The nonimmigrant visa petition was  denied by the
Director, Vermont Service Center, and is now before the Associate
Commissioner for Examinations on appeal. The appeal will be
sustained. _ :

The petitioner is an education institution with 85 :employees and a
gross annual income of approximately $3 million. It seeks to employ
the beneficiary as a preschool teacher for a period of three years.
The director determined the petitioner had not established that the
offered position is a specialty occupation.

Cn appeal, counsel argues that the offered position is a specialty
occupation and the beneficiary is qualified to perform the duties
of a specialty occupation.

Section 101{a) (15) {H) {i) (b) of the Immigration and Nationality Act
(the Act), 8 U.S.C. 1101(a} (15) (H) (i) (b), provides in part for
nonimmigrant classification to qualified aliens who are coming
temporarily to the United States to perform services in a specialty
occupation. Section 214(i) (1) of the Act, 8 U.5.C. 1184 (i) (1),
defines a "specialty occupation" as an occupation that requires
theoretical and practical application of a body of highly
specialized knowledge, and attainment of a bachelor’s or higher
degree in the specific specialty (or its equivalent) as a minimum
for entry into the occupation in the United States.

Pursuant to section 214 (i) (2) of the Act, 8 U.S.C. 1184 (i) (2), to
qualify as an alien coming to perform services in a specialty
occupation the beneficiary must hold full state licensure to
practice in the occupation, 1if such licensure is required to
practice in the occupation. In addition, the beneficiary must have
completed the degree required for the occupation, or have
experience in the specialty equivalent to the completion of such
degree and recognition of expertise in the specialty through
progressively responsible positions relating to the specialty.

Pursuant to 8 C.F.R. 214.2(h) {4) (iii) (C), to qualify to perform

‘services in a speC1a1ty occupation, the alien must meet one of the

following criteria:

1. Hold a United States baccalaureate or higher degree
" required by the specialty occupation from an accredited
college or university;

2. Hold a foreign degree determined to be equivalent to
a United States baccalaureate or higher degree required
by the specialty occupation from an accredited college or
university;

3. Hold an unrestricted State license, registration, or
certification which authorizes him or her to fully
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practice the specialty occupation and be immediately
engaged in that specialty in the state of intended
employment; or :

4, Have education,  specialized training, and/or
progressively responsible experience that is equivalent -
to completion of a United States baccalaureate or higher
degree in the specialty occupation and have recognition
of expertise in the specialty through progressively
responsible positions directly related to the specialty.

The beneficiary earned a Bachelor of Science-degree in Elementary
Education in 1998 from Marymont College in Tarrytown, New York. It
is concluded that the petitioner has shown that the beneficiary
qualifies to perform the duties of the offered position.

The term ‘"specialty occupation® is defined at 8 C.F.R.
214.2(h) (4) (ii) as:

an océupation which requires theoretical and practlcal
application of a body of highly specialized knowledge in
fields of human endeavor including, 'but not limited to, -

architecture, ‘engineering, mathematics, physical
gclences, social gciences, medicine -and  health,
education, business specialties, ' accounting, law,

theology, and the arts, and which requires the attainment
of a bachelor’s degree or higher in a specific specialty,
or its equivalent, as a minimum for entry into the
occupation in the United States.

Pursuant to 8 C.F.R. 214.2(h) (4) {iii) (A), to qualify as a specialty
occupatlon, the position must meet one of the following criteria:

1. A baccalaureate or higher degree or its equivalent
is normally the minimum requlrement for entry into the
particular position;

2. The degree requirement is common to the industry in
parallel positions among similar organizations or, in the
alternative, an employer may show that its particular
position is so complex or unique that it can be performed
only by an individual with a degree;

3. The employer normally requires a degree-or its
equivalent for the position; or

4, The nature of the specific duties is so specialized
and complex that knowledge required to perform the duties
is - usually associated with the attainment of a
baccalaureate or higher degree.
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The duties of the offered position are described as follows:

This employee will plan an appropriate curriculum and
choose and set up materials for presentation. This
employee will conduct classroom instructions, plan and
lead language, -art, math, fine motor skill, and sensory
activities. She will evaluate the children’s performance
and assess their strengths and weaknesses. Furthermore,
this employee will supervise physical activities that
will help children develop their physical and mental
strength. She will establish strong relatlonshlps with
her students in order to ensure an environment in her
classroom where children will acquire enhanced capacity
for socialization with their peers, creativity and self-
confidence. She will keep abreast of the latest
educational techniques and methods, prepare reports on
children and advise parents about their child’s progress
and suggest activities which can be performed at home and
during the weekends to augment social development of
their child. This employee will use games, music, art
work, books and computers to teach basic skills, numbers,
"and language.

The offered position is that of a school teacher. In its
Occupatiopnal Outlock Handbook, 2000-2001 edition, at pages 183-185,
the Department of Labor 1nd1cates that the minimum requirement for
employment as a school teacher is a bachelor’s degree and
completion of an approved teacher tralnlng program. In view of the
foregoing, it is concluded that the petitioner has demonstrated
that the offered position is a specialty occupation within the
meanlng of the regulations.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner
has sustained that burden. :

ORDER: The appeal is sustained.




