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DISCUSSION: The nonimmigrant visa petition was denied by the
director and 1is now before the Associate Comm1551oner for
Examinations on appeal. The appeal will be dismissed.

The petitioner is an agency which provides social services for

elderly Koreans. It seeks to employ the beneficiary as an adult

education teacher for a period of 33 months. The director
determined the petitioner had not established that the proffered
position is a specialty occupation.

On appeal, counsel argues that the proffered position is a
specialty occupation and the benef1c1ary is qualified to perform
the duties of a specialty occupation.

Section 101 (a) (15) (H) (i) (b) of the Immigration and Nationality Act
(the Act), 8 U.S.C. 1101{a} (15) (H) (i) (b), provides in part for
nonimmigrant classification to qualified aliens who are coming
temporarily to the United States to perform services in a specialty
occupation. Section 214(i) (1) of the Act, B8 U.S.C. 1184(i) (1),
defines a "gpecialty occupation" as an occupation that requires

" theoretical and practical application of a body of highly
'specialized knowledge, and attainment of a bachelor’s or hlgher

degree in the specific spec1a1ty (or its equivalent) as a minimum
for entry into the oc¢cupation in the United States.

Pursuant to section 214 (i) (2) of the Act, 8 U.S.C. 1184 (i) (2), to
qualify as an alien coming to perform services in a specialty
occupation the beneficiary must hold full state Ilicensure to
practice in the occupation, if such licensure is required to
practice in the occupation. In addition, the beneficiary must have
completed the degree required for the occupation, or have
experience in the specialty eguivalent to the completion of such

degree and recognition of expertise in the specialty through

progressively responsible positions relating to the specialty.

pursuant to 8 C.F.R. 214.2(h) (4) (iii) (B), the petitioher shall
submit the following with an H-1B petition involving a specialty
occupation:

1. A certification from the Secretary of Labor that the
petitioner has filed a labor condition application with
the Secretary,

2, A statement that it will comply with the terms of .
the labor condition application for the duration of the
alien’s authorized period of stay, and

3. Evidence that the alien qualifies to perform
- services in the specialty occupation.
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The petitioner has provided a certified labor condition application
and a statement that it will comply with the terms of the labor
condition application.

Pursuant to 8 C.F.R. 214.2(h) (4) (iii) (C), to qualify to perform
services in a speclalty occupation, the alien must meet one of the
following criteria:

1. Hold a United States baccalaureate or higher degree
required by the specialty occupation from an accredlted
college or unlver31ty,

2. Hold a foreign degree determined to be equivalent to
a United States baccalaureate or higher degree required
by the specialty occupation from an accredited college or
university;

3. Hold an unrestricted State license, registration, or
certification which authorizes him or her to fully
practice the specilalty occupation and be immediately
engaged 1in that spe01alty in the state of intended
employment; or

4, - Hawve education, specialized " training, and/or
(-3 progressively responsible experience that is equivalent
to completion of a United States baccalaureate or higher
degree in the specialty occupation and have recognition
of expertise in the specialty through progressively
responsible positions directly related to the specialty.

The beneficiary holds a master’s degree in linguistics conferred by
The University of Illinois. Accordingly, it is concluded that the -
petitioner has shown that the beneficiary qualifies to perform the
duties of the proffered positiocn.

The term “specialty occupation" is defined at 8 C.F.R.
214.2(h) (4) (1i) as:

an occupation which reqﬁires theoretical and practical
application of a body of highly specialized knowledge in
fields of human endeavor including, but not limited to,

architecture, engineering, mathematics, physical
sciences, social sciences, medicine and  health,
education, business specialties, accounting, law,

theology, and the arts, and which requires the attainment
of a bachelor’s degree or higher in a specific specialty,
or 1its eqguivalent, as a minimum for entry into the
occupation in the United States.

( ) Pursuant to 8 C.F.R. 214.2(h) {4) (1iii) {(A), to qualify as a spécialty
e occupation, the position must meet one of the following criteria:
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1. A baccalaureate or higher degree or its eqﬁivalent
is normally the minimum requirement for entry into the
particular position;

2. . The degree requirement is common to the industry in -
parallel positions among similar organizations or, in the
alternative, an employer may show that its particular
position is so complex or unique that it can be performed
only by an individual with a degree;

3. The employer normally requires a  degree or its
equivalent for the position; or

4, The nature of the specific duties is so specialized
and complex that knowledge required to perform the duties
is usually associated with the attainment - of a
baccalaureate or higher degree.

‘The duties of the proffered position are described in pertlnent

part as follows:

- Conduct classes for Korean senior citizens in Engllsh as
a second language, and in citizenship subjects in order
to prepare students to qualify for naturalization as a
United states citizen. Prepare lesson plans. Assign study
to be done by students. Review books and materials to be
incorporated into lessons. Prepare class schedules.

. The petitioner has failed to establish that any of the four factors

enumerated above are present in this proceeding. The petitioner has
not shown that it has, in the past, regquired the services of
individuals with baccalaureate or higher degrees in_a specialized.
area for the proffered position. In addition, the petitioner has
not shown that sesimilar firms require the services of such
individuals in parallel positions.

A review of the Department of Labor’s Occupational Outlook Handbook
(Handbook), 2000-2001 edition, at page 169 finds no requirement of
a baccalaureate or higher degree in a_gpecialized area for
employment as an adult education teacher. The usual requirement is
work or other experience in a field and a diploma or certificate.

It is noted that most states and the District of Columbia require
that adult basic education teachers and adult literacy instructors
hold a baccalaureate degree from an approved teacher training
program. However, the petitioner has not shown that the proffered
position is part of a formal basic education or adult literacy

- program. It is also noted that the beneficiary of this petition

does not hold a baccalaureate degree from an approved teacher
training program. In view of the foregoing, it:is concluded that
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the petitioner has not demonstrated that the proffered position is
a specialty occupation within the meaning of the regulations.

With respect to counsel’s objection to denial of this petition in
view of the approval of similar petitions in the past, this Service
is not required to approve applications or petitions where

. eligibility has not been demonstrated. Matter of M--, 4 I&N Dec.

532 (A.G. 1952; BIA 1952). See also Pearson v. Williams, 202 U.S.
281 (1906); Mannerfrid v. Brownell, 145 F. Supp. 55 (D.D.C. 1956),
affirmed 238 F.2d 32 (D.C. Cir, 195%6); Lazarescu v. United States,

.199 F.2d 898 {(4th Cir. 1952); and U.S. ex rel. Vaijta v. Watkins,
179 F.2d 137 (2nd Cir. 1950). The record of proceeding, as

presently constituted, does not contain a copy of the approved visa
petition and 1its supporting documents. It is, therefore, not
possible to determine definitively whether it was approved in error
or whether the facts and conditions have changed since its
approval.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S5.C. 1361. The petitioner
has not sustained that burden. Accordingly, the decisgion of the

director will not be disturbed.

ORDER: The appeal is dismissed.




