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This is the decision in your case. All documents have been returned to the office which originally decided your case.
Any further inquiry must be made to that office.

If you believe the law was inappropriately applied or the analysis used in reaching the decision was inconsistent with
the information provided or with precedent decisions, you may file a motion to reconsider. Such a motion must state
the reasons for reconsideration and be supported by any pertinent precedent decisions. Any motion to reconsider must
be filed within 30 days of the decision that the motion seeks to reconsider, as required under 8 C.F.R. 103.5(a)(1)().

If you have new or additional information which you wish to have considered, you may file a motion to reopen. Such
a motion must state the new facts to be proved at the reopened proceeding and be supported by affidavits or other
documentary evidence. Any motion to reopen must be filed within 30 days of the decision that the motion seeks to
reopen, except that failure to file before this period expires may be excused in the discretion of the Service where it is
demonstrated that the delay was reasonable and beyond the control of the applicant or petitioner. Id.

Any motion must be filed with the office which originally decided your case along with a fee of $110 as required
under 8 C.F.R. 103.7.

FOR THE ASSOCIATE COMMISSIONER,
EXAM]INATOQNS

obert P. Wiemann, Acting Director
Administrative Appeals Office
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DISCUSSION: The nonimmigrant visa petition was denied by the
Director, Vermont Service Center, and is now before the Associate
Commissioner for Examinations on appeal. The appeal will be
dismissed.

The petitioner seeks to continue to employ the beneficiary for an
additional 7 month and 23 day period. The director noted that the
beneficiary had been in the United States as a nonimmigrant
classified under section 101(a) (15) (H) of the Immigration and
Nationality Act (INA) since February 15, 1994. The director
determined that an extension could not be granted because to do so
would allow the beneficiary to remain in the United States in
excess of the allowed six-year period.

On appeal counsel submits a list showing the beneficiary departed
the United States numerous times for periods ranging from 1 day to
122 days in length. Counsel indicates that the beneficiary spent a
total of 284 days abroad from May 1994 to January 2001. Counsel
requests that the beneficiary’s H-1b status be extended until
November 24, 2000.

Section 101 (a) (15) (H) (i) (b) of the Immigration and Nationality Act
(the Act), 8 U.S.C. 1101(a) (15) (H) (i) (b), provides, in part, for
nonimmigrant classification to qualified aliens who are coming
temporarily to the United States to perform services in a specialty
occupation. Section 214(i) (1) of the Act, 8 U.S.C. 1184 (i) (1),
defines a "specialty occupation" as an occupation that requires
theoretical and practical application of a body of highly
specialized knowledge, and attainment of a bachelor’s or higher
degree in the specific specialty (or its equivalent) as a minimum
for entry into the occupation in the United States.

Pursuant to 8 C.F.R. 214.2(h) (15) (ii) (B), an extension of stay may
be authorized for a period of up to three years for a beneficiary
of an H-1B petition in a specialty occupation. The alien’s total
period of stay may not exceed six years. In addition, 8 C.F.R.
214.2(h) (13) (1ii) (A) indicates that an H-1B alien in a specialty
occupation who has spent six years in the United States under
section 101 (a) (15) (H) and/or (L) of the Act may not seek extension,
change status, or be readmitted to the United States under section
101(a) (15) (H) or (L) unless the alien has resided and been
physically present outside the United States, except for brief
trips for business or pleasure, for the immediate prior year.

Counsel argues that the beneficiary’s 19 trips outside of the
United States for 122 days or less should not be counted in the
six-year period of time. These 19 trips count because trips out of
the United States for less than one year do no break the continuity
of the H-1B classification for calculating the six year period.
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In this case, the beneficiary had spent six years in the United
States for H-1B classification purposes at the time the visa
petition was filed. She is subject to the limitation of stay
pursuant to 8 C.F.R. 214.2(h) (13) (iii) (A). On appeal, the
petitioner requested that her status be extended until November 24,
2000. It is found that the director’s determination is correct.
Granting of the petition as requested by the petitioner would have
allowed the beneficiary’s period of stay in H-1B status to far
exceed the six year limit.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act. 8 U.S.C. 1361. The petitioner
has not sustained that burden.

ORDER: The appeal is dismissed.



