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DISCUSSION: The nonimmigrant visa petition was denied by the
director and 1is now before the Associate Commissioner for
Examinations on appeal. The appeal will be dismissed.

The petitioner is a management consultant and petroleum industry
business with four employees and a gross annual income of $670,000.
It seeks to employ the beneficiary as an oil drilling supervisor .
for a period of three vyears. The director determined the
petitioner had not established that the proffered position is a
specialty occupation.

On appeal, counsel argues that the proffered position 1is a
specialty occupation and the beneficiary is qualified to perform
the duties of a specialty occupation.

Section 101 (a) (15) (H) (i) (b) of the Immigration and Nationality Act
(the Act), 8 U.S.C. 1101 (a) (15) (H) (1) (b), provides in part for
nonimmigrant classification to qualified aliens who are coming
temporarily to the United States to perform services in a specialty
occupation. Section 214(i) (1) of the Act, 8 U.S.C. 1184 (i) (1),
defines a "specialty occupation" as an occupation that requires
theoretical and practical application of a body of highly
specialized knowledge, and attainment of a bachelor’s or higher
degree in the specific specialty (or its equivalent) as a minimum
for entry into the occupation in the United States.

Pursuant to section 214 (i) (2) of the Act, 8 U.S.C. 1184 (i) (2), to
gqualify as an alien coming to perform services in a sgpecialty
occupation the beneficiary must hold full state licensure to
practice in the occupation, if such licensure 1is required to
practice in the occupation. In addition, the beneficiary must have
completed the degree required for the occupation, or have
experience in the specialty equivalent to the completion of such
degree and recognition of expertise in the specialty through
progressively responsible positions relating to the specialty.

Pursuant to 8 C.F.R. 214.2(h) (4) (iii) (B), the petitioner shall
submit the following with an H-1B petition involving a specialty
occupation:

1. A certification from the Secretary of Labor that the
petitioner has filed a labor condition application with
the Secretary,

2. A statement that it will comply with the terms of
the labor condition application for the duration of the
alien’s authorized period of stay, and

3. Evidence that the alien qualifies to perform
services in the specialty occupation.
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The petitioner has provided a certified labor condition application
and a statement that it will comply with the terms of the labor
condition application.

Pursuant to 8 C.F.R. 214.2(h) (4) (iii) (C), to qualify to perform
services in a specialty occupation, the alien must meet one of the
following criteria:

1. Hold a United States baccalaureate or higher degree
required by the specialty occupation from an accredited
college or university;

2. Hold a foreign degree determined to be equivalent to
a United States baccalaureate or higher degree required
by the specialty occupation from an accredited college or
university;

3. Hold an unrestricted State license, registration, or
certification which authorizes him or her to fully
practice the specialty occupation and be immediately
engaged in that specialty in the state of intended
employment; or

4. Have education, specialized training, and/or
progressively responsible experience that is equivalent
to completion of a United States baccalaureate or higher
degree in the specialty occupation and have recognition
of expertise in the specialty through progressively
responsible positions directly related to the specialty.

The beneficiary does not hold a baccalaureate degree in any field
of study. Although a credentials evaluation service has determined
that the beneficiary’s foreign education and experience are
equivalent to a baccalaureate degree 1in petroleum engineering
conferred by a U.S. institution, the record contains no evidence
that the beneficiary ever attended a 'college, university, or
comparable institution of learning. Accordingly, it is concluded
that the petitioner has not shown that the beneficiary qualifies to
perform the duties of a specialty occupation based upon education
alone.

This Service uses an independent evaluation of a person’s foreign
credentials in terms of education in the United States as an
advisory opinion only. Where an evaluation is not in accord with
previous equivalencies or is in any way questionable, it may be
rejected or given less weight. See Matter of SEA, Inc., 19 I&N
Dec. 817 (Comm. 1988).

Here, the evaluation of the beneficiary’s foreign credentials is
based on education and experience. As previously noted, the
evaluator has not demonstrated specifically how the evaluation was
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made, as the beneficiary’s foreign education was not discussed at
all nor does the record contain any evidence such as copies of the
beneficiary’s transcripts. The evaluator discussed the
beneficiary’s employment history only, despite his conclusion that
the evaluation was based upon both the beneficiary’s education and
work experience. Accordingly, the evaluation is accorded little
weight.

The beneficiary had 20 years’ employment experience at the time the
visa petition was filed. The petitioner has not shown that this
experience was experience in a specialty occupation or that it is
sufficient to overcome the beneficiary’s lack of a college or
university education.

The beneficiary indicates that he is a member of the Society of
Petroleum Engineers. This in itself does not sufficiently
demonstrate that he possesses the equivalent of a baccalaureate
degree in petroleum engineering conferred by a U.S. institution.
The record contains no evidence that the beneficiary holds a state
license, registration, or certification which authorizes him to
practice a specialty occupation. In view of the foregoing, it is
concluded that the petitiongr has not demonstrated that the
beneficiary qualifies to perform services 1in a specialty
occupation.

The term ‘"sgspecialty occupation" 1is defined at 8 C.F.R.
214.2 (h) (4) (ii) as:

an occupation which requires theoretical and practical
application of a body of highly specialized knowledge in
fields of human endeavor including, but not limited to,

architecture, engineering, mathematics, physical
sciences, social sciences, medicine and health,
education, business specialties, accounting, law,

theology, and the arts, and which requires the attainment
of a bachelor’s degree or higher in a specific specialty,
or 1its equivalent, as a minimum for entry into the
occupation in the United States.

Pursuant to 8 C.F.R. 214.2(h) (4) (1iii) (A), to qualify as a specialty
occupation, the position must meet one of the following criteria:

1. A baccalaureate or higher degree or its equivalent
is normally the minimum requirement for entry into the
particular position;

2. The degree requirement is common to the industry in
parallel positions among similar organizations or, in the
alternative, an employer may show that its particular
position is so complex or unique that it can be performed
only by an individual with a degree;
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3. The employer normally requires a degree or its
equivalent for the position; or

4. The nature of the specific duties is so specialized
and complex that knowledge required to perform the duties
is usually associated with the attainment of a
baccalaureate or higher degree.

The duties of the proffered position are described in pertinent
part as follows:

His duties and responsibilities will be offshore work on
a rotational Dbasis, supervising offshore drilling
operations and support staff, directional drilling, mud
engineering, cementing techniques, casing handling, and
well control. He will also be required for DIMS
(Drilling Information Management System) data input,
monitoring well costs monitoring daily performance
criteria, performing various recording tasks and
implementing an environmental plan.

The petitioner has failed to establish that any of the four factors
enumerated above are present in this proceeding. The petitioner has
not shown that it has, in the past, required the services of
individuals with baccalaureate or higher degrees in a specialized
area for the proffered position. In addition, the petitioner has
not shown that similar firms require the services of such
individuals in parallel positions.

Counsel asserts that the Department of Labor has determined that
the proffered position is a specialty occupation. However, a
reference in the Department of Labor’s Dictionary of Occupational
Titles (DOT), Fourth Edition, 1977, standing alone, is not enough
to establish an occupation is a specialty occupation. The DOT
classification system and its categorization of an occupation as
"professional and kindred" are not directly related to membership
in a profession or specialty occupation as defined in immigration
law. In the DOT listing of occupations, any given subject area
within the professions contains nonprofessional work, as well as
work within the professions.

The latest edition of the DOT does not give information about the
educational and other requirements for the different occupations.
This type of information is currently furnished by the Department
of Labor in the various editions of the Occupational Outlook
Handbook (Handbook). The latter publication is given considerable
weight (certainly much more than the DOT) in determining whether an
occupation is within the professions. This is because it provides
specific and detailed information regarding the educational and
other requirements for occupations.
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In these proceedings, the duties of the position are dispositive
and not the job title. The proffered position appears to combine
the duties of an industrial production manager with those of a
blue-collar worker supervisor. The Department of Labor’s
Occupational Outlook Handbook (Handbook), 2000-2001 edition, at
pages 61-62 finds no requirement of a baccalaureate or higher
degree in a specialized area for employment as an industrial
production manager. While many employers prefer candidates with a
business or engineering backg;ound, some companies hire well-
rounded 1liberal arts graduates. In addition, some industrial
production managers have worked their way up the ranks, perhaps
after having worked as blue-collar worker supervisors.

The Handbook at pages 445-446 also finds no requirement of a
baccalaureate degree in a sgpecialized area for employment as a

blue-collar worker supervisor. Although many workers with high
school diplomas rise through the ranks, employers may require a
bachelor’s degree or technical school training. In addition,

certain personal qualities and participation in in-house training
programs are often considered as significant as the beneficiary’s
specific educational background. In view of the foregoing, it is
concluded that the petitioner has not demonstrated that the
proffered position is a specialty occupation within the meaning of
the regulations.

With respect to counsel’s objection to denial of this petition in
view of the approval of a similar petition for the petitioner in
the past, this Service is not required to approve applications or
petitions where eligibility has not been demonstrated. It is noted
that the Court of Appeals held in Sussex Engineering v. Montgomery,
825 F. 2d 1084 (e6th Cir. 1987), that it is absurd to suggest that
the Service or any agency must treat acknowledged errors as binding
precedent.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner
has not sustained that burden. Accordingly, the decision of the
director will not be disturbed.

ORDER: The appeal is dismissed.



