U.S. Department of Justice

Immigration and Naturalization Service

OFFICE OF ADMINISTRATIVE APPEALS
425 Eye Street N.W.

ULLB, 3rd Floor

Washington, D.C. 20536

File: EAC-99-050-51568 Office: Vermont Service Center

IN RE: Petitioner:
Beneficiary:

Petition: Petition for a Nonimmigrant Worker Pursuant to Section 101(a)(15)(H)(i)(b) of the Immigration and
Nationality Act, 8 U.S.C. 1101(a)(15)(H)(i)(b)

dmm4 8w oo
IN BEHALF OF PETITIONER: m‘t M{’y WIPLETOMNES

nvasion of pexal priwery

INSTRUCTIONS:
This is the decision in your case. All documents have been returned to the office which originally decided your case.
Any further inquiry must be made to that office.

If you believe the law was inappropriately applied or the analysis used in reaching the decision was inconsistent with
the information provided or with precedent decisions, you may file a motion to reconsider. Such a motion must state
the reasons for reconsideration and be supported by any pertinent precedent decisions. Any motion to reconsider must
be filed within 30 days of the decision that the motion séeks to reconsider, as required under 8 C.F.R. 103.5(a)(1)(i).

If you have new or additional information which you wish to have considered, you may file a motion to reopen. Such
a motion must state the new facts to be proved at the reopened proceeding and be supported by affidavits or other
documentary evidence. Any motion to reopen must be filed within 30 days of the decision that the motion seeks to
reopen, except that failure to file before this period expires may be excused in the discretion of the Service where it is
demonstrated that the delay was reasonable and beyond the control of the applicant or petitioner. Id.

Any motion must be filed with the office which originally decided your case along with a fee of $110 as required
under 8 C.F.R. 103.7. '

FOR THE ASSOCIATE COMMISSIONER, |

pert P. Wiemann, Acting Director
inistrative Appeals Office
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DISCUSSION: The nonimmigrant visa petition was approved by the
Director, Vermont Service Center. Based upon information obtained
from the beneficiary during his visa issuance process at the
American Embassy, the director determined that the beneficiary was
not clearly eligible for the benefit sought. Accordingly, the
director properly served the petitioner with notice of his intent
to revoke approval of the visa petition and his reasons therefore,
and ultimately revoked the approval of the petition. The matter is
now before the Associate Commissioner for Examinations on appeal.
The appeal will be dismissed.

The petitioner is a manufacturer of retail store displays and
fixtures with 170 employees and $12,000,000 gross annual income.
It seeks to employ the beneficiary as a credit manager for a period
of three years. The director determined the petitioner had not
established that the beneficiary qualifies to perform services in
a specialty occupation.

On appeal, counsel argues that neither he nor the petitioner
received a copy of the investigative report from the consulate.

It is noted that the record indicates that the director re-mailed
a copy of his notice of intent to revoke along with a copy of the
consulate memorandum to counsel on October 12, 1999.

Section 101 (a) (15) (H) (i) (b) of the Immigration and Nationality Act
(the Act), 8 U.S5.C. 1101 (a) (15) (H) (i) (b), provides in part for
nonimmigrant classification to qualified aliens who are coming
temporarily to the United States to perform services in a specialty
occupation. Section 214 (i) (1) of the Act, 8 U.S.C. 1184 (i) (1),
defines a "specialty occupation" as an occupation that requires
theoretical and practical application of a body of highly
specialized knowledge, and attainment of a bachelor’s or higher
degree in the specific specialty (or its equivalent) as a minimum
for entry into the occupation in the United States.

Pursuant to section 214(i) (2) of the Act, 8 U.S.C. 1184 (i) (2), to
qualify as an alien coming to perform services in a specialty
occupation the beneficiary must hold full state licensure to
practice in the occupation, if such licensure is required to
practice in the occupation. In addition, the beneficiary must have
completed the degree required for the occupation, or have
experience in the specialty equivalent to the completion of such
degree and recognition of expertise in the specialty through
progressively responsible positions relating to the specialty.

Pursgant to 8 C.F.R. 214.2(h) (4) (iii) (B), the petitioner shall
submit the following with an H-1B petition involving a specialty
occupation:
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1. A certification from the Secretary of Labor that the
petitioner has filed a labor condition application with
the Secretary,

2. A statement that it will comply with the terms of
the labor condition application for the duration of the
alien’s authorized period of stay, and

3. Evidence that the alien qualifies to perform
services in the specialty occupation.

The petitioner has provided a certified 1labor condition
application. Nevertheless, that application was certified on
December 8, 1998, a date subsequent to November 27, 1998, the
filing date of the visa petition. Regulations at 8 C.F.R.
214.2(h) (4) (1) (B) (1) provide that before filing a petition for H-1B
classification in a specialty occupation, the petitioner shall
obtain a certification from the Department of Labor that it has
filed a labor condition application. Since this has not occurred,
it is concluded that the petition may not be approved.

Pursuant to 8 C.F.R. 214.2(h) (4) (iii) (C), to qualify to perform
services in a specialty occupation, the alien must meet one of the
following criteria:

1. Hold a United States baccalaureate or higher degree
required by the specialty occupation from an accredited
college or university;

2. Hold a foreign degree determined to be equivalent to
a United States baccalaureate or higher degree required
by the specialty occupation from an accredited college or
university;

3. Hold an unrestricted State license, registration, or
certification which authorizes him or her to fully
practice the specialty occupation and be immediately
engaged ' in that specialty in the state of intended
employment; or

4. Have education, specialized training, and/or
progressively responsible experience that is equivalent
to completion of a United States baccalaureate or higher
degree in the specialty occupation and have recognition
of expertise in the specialty through progressively
responsible positions directly related to the specialty.

The beneficiary’s foreign education has been found by a credentials
evaluation service to be equivalent to a baccalaureate degree in
economics conferred by a United States .institution. This
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evaluation is based upon the beneficiary’s baccalaureate degree in
economics conferred by an institution in the Ukraine.

This Service uses an independent evaluation of a person’s foreign
credentials in terms of education in the United States as an
advisory opinion only. Where an evaluation is not in accord with
previous equivalencies or is in any way questionable, it may be
rejected or given less weight. See Matter of SEA, Inc., 19 I&N
Dec. 817 (Comm. 1988).

In a memorandum dated July 1, 1999, a consular officer from the
U.S. Embassy in Kiev, Ukraine, states in part as follows:

[The beneficiary] applied for an H visa on June 6, 1999.
He stated during the interview that he had received a
diploma in Finance and Credit from the Ternopil Academy
of National Economy and even produced the original
diploma. However, when our Anti-Fraud Unit consulted the
Ternopil Academy’s Chief of Personnel, Mr. Yaroslav
Farion, was consulted about [the beneficiary’s] diploma,
he informed us that while the number of the diploma was
legitimate, the diploma had never been given to [the
beneficiary]. This would suggest that either the diploma
was stolen, or that [the beneficiary] was never a student
of the Ternopil Academy of National Economy.

In view of the foregoing, it is concluded that the petitioner has
not demonstrated that the beneficiary qualifies to perform services
in a specialty occupation.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner
has not sustained that burden. Accordingly, the decision of the
director will not be disturbed.

ORDER: The appeal is dismissed.



