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DISCUSSION: The nonimmigrant visa petition was denied by the
Director, Vermont Service Center, and is now before the Associate
Commissioner, Examinations, on appeal. The appeal will be
dismissed.

The petitioner is a retail grocery store. It seeks to employ the
beneficiary as a front end manager for a period of three years. The
director determined the petitioner had not established that the job
offered qualifies as a specialty occupation.

On appeal, counsel argues that the offered position is a specialty
occupation and the beneficiary is qualified to perform the duties
of a specialty occupation.

Section 101 (a) (15) (H) (i) (b) of the Immigration and Nationality Act
(the Act), 8 U.S.C. 1101(a) (15) (H) (i) (b), provides in part for
nonimmigrant classification to qualified aliens who are coming
temporarily to the United States to perform services in a specialty
occupation. Section 214 (i) (1) of the Act, 8 U.S.C. 1184 (i) (1),
defines a "specialty occupation" as an occupation that requires
theoretical and practical application of a body of highly
specialized knowledge, and attainment of a bachelor’s or higher
degree in the specific specialty (or its equivalent) as a minimum
for entry into the occupation in the United States.

Pursuant to section 214 (i) (2) of the Act, 8 U.S.C. 1184 (i) (2), to
qualify as an alien coming to perform services in a specialty
occupation the beneficiary must hold full state licensure to
practice in the occupation, if such licensure is required to
practice in the occupation. In addition, the beneficiary must have
completed the degree required for the occupation, or have
experience in the specialty equivalent to the completion of such
degree and recognition of expertise in the specialty through
progressively responsible positions relating to the specialty.

Pursuant to 8 C.F.R. 214.2(h) (4) (iii) (B), the petitioner shall
submit the following with an H-1B petition involving a specialty
occupation:

1. A certification from the Secretary of Labor that the
petitioner has filed a labor condition application with
the Secretary,

2. A statement that it will comply with the terms of
the labor condition application for the duration of the
alien’s authorized period of stay, and

3. Evidence that the alien qualifies to perform
services in the specialty occupation.
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The petitioner has provided a certified labor condition application
and a statement that it will comply with the terms of the labor
condition application.

Pursuant to 8 C.F.R. 214.2(h) (4) (iii) (C), to qualify to perform
services in a specialty occupation, the alien must meet one of the
following criteria:

1. Hold a United States baccalaureate or higher degree
required by the specialty occupation from an accredited
college or university;

2. Hold a foreign degree determined to be equivalent to
a United States baccalaureate or higher degree required
by the specialty occupation from an accredited college or
university;

3. Hold an unrestricted State license, registration, or
certification which authorizes him or her to fully
practice the specialty occupation and be immediately
engaged in that specialty in the state of intended
employment; or

4. Have education, specialized training, and/or
progressively responsible experience that is equivalent
to completion of a United States baccalaureate or higher
degree in the specialty occupation and have recognition
of expertise in the specialty through progressively
responsible positions directly related to the specialty.

The beneficiary attained a Bachelor of Science in Business
Administration in 1997 from the University of Cebu in the
Philippines. Accordingly, it is concluded that the beneficiary
qualifies to perform the duties of the offered position.

The term T"specialty occupation" is defined at 8 C.F.R.
214.2(h) (4) (ii) as:

an occupation which requires theoretical and practical
application of a body of highly specialized knowledge in
fields of human endeavor including, but not limited to,

architecture, engineering, mathematics, physical
sciences, social sciences, medicine and health,
education, business specialties, accounting, law,

theology, and the arts, and which requires the attainment
of a bachelor’s degree or higher in a specific specialty,
or its equivalent, as a minimum for entry into the
occupation in the United States.

PursuanF to 8 C.F.R. 214.2(h) (4) (iii) (A), to qualify as a specialty
occupation, the position must meet one of the following criteria:
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1. A baccalaureate or higher degree or its equivalent
is normally the minimum requirement for entry into the
particular position;

2. The degree requirement is common to the industry in
parallel positions among similar organizations or, in the
alternative, an employer may show that its particular
position is so complex or unique that it can be performed
only by an individual with a degree;

3. The employer normally requires a degree or its
equivalent for the position; or ‘

4. The nature of the specific duties is so specialized
and complex that knowledge required to perform the duties
is usually associated with the attainment of a
baccalaureate or higher degree.

The duties of the offered position were listed as:

I. He shall manage the cashiers, inventory control,
ordering and ensuring proper food handling procedures.

a) Supervise and coordinate the recording and data
entry of goods, products for purposes of inventory
control;

b) Supervise the proper implementation of operating
manuals pertaining to food handling procedures for the
safety of the workers and customers;

c) Supervise other purchase orders for goods and
services needed by the store;

d) Submit appropriate recommendations to the
President on effective and efficient procedures favorable
to the company that can be adopted in the aspects of
inventory of goods, purchase orders and environmental
safety procedures.

II. He shall supervise the back-up counter services in
the store on a need basis and occasional deliveries.

ITI. He shall be in charge of providing the company
guidelines and recommendations as to the fundamentals
relating to cost of goods, gross margins, mark-up
percentages and operating costs that directly impact the
business.

IV. He shall recommend the adoption of procedures for
effective track transactions from an accounting
standpoint. ‘
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V. He shall be 1in charge in writing promotional
materials, brochures for the company including websites,
television commercials and other print media
advertisements.

VI. He shall be in charge in supervising the adoption and
implementation of customer service guidelines
specifically concerning handling of customer complaints
and grievances and or satisfaction of customers.

VII. He shall assist in the overseeing of seasonal shifts
of employees.

The petitioner asserts that the Department of Labor has determined
that the offered position is a specialty occupation. However, a
reference in the Department of Labor’s (DOL) Dictionary of
Occupational Titles (DOT), Fourth Edition, 1977 is not enough to
establish an occupation is within the professions or is a specialty
occupation. The DOT is not designed as a definitive guide for
adjudication of petitions for immigration benefits. The Department
of Labor acknowledged this fact on page xiii of the DOT when it
stated:

In using the Dictionary, one should note that the U.S.
Employment Service has no responsibility for...setting
jurisdictional matters in relation to different
occupations.

In these proceedings, the duties of the position are dispositive
and not the job title. The offered position appears to combine the
duties of a general manager or executive with those of a marketing
manager. The Handbook, 2000-2001 edition, at pages 50-51 finds no
requirement of a baccalaureate or higher degree in a specialized
area for employment as a general manager or executive. Degrees in
business and in liberal arts fields appear equally welcome. In
addition, certain personal qualities and participation in company
training programs are often considered as important as a specific
formal academic background.

The Handbook at pages 25-26 also finds no requirement of a
baccalaureate degree in a specialized area for employment as a
marketing manager. A wide range of educational backgrounds are
considered suitable for entry into marketing managerial positions.
Some employers prefer degrees in business administration but
bachelor’s degrees in various 1liberal arts fields are also
acceptable. Here again, certain personal qualities and
participation in company training programs are often considered as
significant as the beneficiary’s specific educational background.
In view of the foregoing, it is concluded that the petitioner has
not demonstrated that the offered position is a specialty
occupation within the meaning of the regulations.
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The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act. 8 U.S.C. 1361. The petitioner
has not sustained that burden.

ORDER: The appeal is dismissed.



