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DISCUSSION: The nonimmigrant visa petition was denied by the
director and is now before the Agsgociate Commissioner for
Examinations on appeal. The appeal will be dismissed.

The petitioner is bicultural beauty consultant and services
business for the Asian community with two employees and a projected
gross annual income of $150,000. It seeks to employ the
beneficiary as a bicultural beauty consultant for a period of three
years. The director determined the petitioner had not established
that the proffered position is a specialty occupation.

On appeal, counsel argues that the proffered positidn is a
specialty occupation and the beneficiary is qualified to perform
the duties of a specialty occupation.

Section 101 (a) (15) (H) (i) (b) of the Immigration and Nationality Act
.(the Act), 8 U.s8.C. 1101(a) (15) (H} (1) (b), provides in part for
nonimmigrant classification to gqualified aliens who are coming
temporarily to the United States to perform services in a specialty
occupation. Section 214(i) (1) of the Act, 8 U.S8.C.:1184(i) (1},
~defines a "specialty occupation" as an occupation that requires
theoretical and practical application of a body of highly
specialized knowledge, and attainment of a bachelor’s or higher
degree in the sgpecific spec1a1ty (or its equivalent) as a mlnlmum
for entry into the occupation in the Unlted States.

" Pursuant to section 214 (i) (2) of the Act, 8 U.8.C. 1184(i) (2), to
qualify as an alien coming to perform services in a specialty
occupation the beneficiary must hold full state licensure to
practice in the occupation, if such licensure is required to
practice in the occupation. In addition, the beneficiary must have
completed the degree required for the occupation, or have
‘experience in the specialty equivalent to the completion of such
degree and recognition of expertise in the specialty through

progressively responsible positions relating to the specialty.

Pursuant to 8 C.F.R. 214.2(h) (4) (iii) (B}, the petitioner shall
submit the following with an H-1B petltlon invelving a specialty
occupation:

1. A certification from the Secretary of Labor that the
petitioner has filed a labor condition application with
the Secretary,

2. A statement that it will comply with the terms of
the labor condition application for the duration of the
alien’s authorized period of stay, and

3. Evidence that the alien qualifies to perform
services in the specialty occupation.
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The petitioner has provided a certified labor condition application
and a statement that it will comply with the terms of the labor
condition application. _

Pursuant to 8 C.F.R. 214.2(h) (4) (iii) (C), to qualify to perform
services in a specialty occupation, the alien must meet one of the
following criteria:

1. Hold a United States baccalaureate or higher degree
required by the specialty occupation from an accredited
college or university; '

2. Hold a foreign degree determined to be equivalent to
a United States baccalaureate or higher degree reguired
by the specialty occupation from an accredited college or
university; '

3. Hold an unrestricted State license, registration, or
certification which authorizes him or her to fully
practice the specialty occupation and be immediately
engaged in that specialty in the state of intended
employment; or

4, . Have education, specialized training, and/or
progressively responsible experience that is equivalent
to completion of a United States baccalaureate or higher
degree in the specialty occupation and have recognition
of expertise in the specialty through progressively.
responsible positions directly related to the specialty.

The beneficiary holds a baccalaureate degree in education conferred
by an institution in England. She also holds a Cosmetologist
License in the State of Arizona. Accordingly, it is concluded that
the petitioner has shown that the beneficiary qualifies to perform
the duties of the proffered position.

The term ‘'specialty occupation® is defined at 8 C.F.R.
214.2(h) (4) (ii) as=:

an occupation which requires theoretical and practical
application of a body of highly specialized knowledge in
fields of human endeavor including, but not limited to,

architecture, engineering, mathematics, physical
sciences, social sciences, medicine and  health,
education, business specialties, accounting, law,

. theology, and the arts, and which requires the attainment .
of a bachelor’s degree or higher in a specific specialty,

or its equivalent, as a minimum for entry into the
occupation in the United States.
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Pursuant to 8 C.F.R. 214.2(h) (4) (iii) (A), to qualify as a specialty
occupation, the position must meet one of the following criteria:

1. A baccalaureate or higher degree or its equivalent
is normally the minimum requlrement for entry into the
particular posgition;

2. The degree requirement is common to the industry in
parallel positions among gsimilar organizations or, in the
alternative, an employer may show that its particular
position is so complex or unique that it can be performed
“only by an individual with a degree;

3. The employer normally requires a degree or its
equivalent for the position; or

4, The nature of the specific duties is so specialized
and complex that knowledge required to perform the duties
is usually associated with the attainment of a
baccalaureate or higher degree. :

The duties of the proffered position are described in pertlnent
part as follows:

(a) Hair,.Nail, Skin; (b) Wedding Services; (c¢) Wedding:
-Banquet Services; (d} Asian/Chinese Products; (e) Social,

Economic, Financial and Ceremonial etiquette. These
services the petitioner offers to the Chinese Community
include seminars in Make Over Sessions,. Social Graces,

Chinese cultural learning, Social Skills in
Chinese/American =~ Communities, Model Training,

Participation in Chinese/American Fashion Shows,

Volunteer Benefits - for the Chinese Community and
Bilingual Conventions 1linking toc Chinese Cultural

activities.

The petitioner has failed to establish that any of the four factors
enumerated above are present in this proceeding. The petitioner has
not shown that it has, in the past, required the services of
individuals with baccalaureate or higher degrees in a specialized
area for the proffered position. In addition, the petitioner has
not shown that similar firms reguire the services of such
individuals in parallel positions.

Counsel asserts that the Department of Labor has determined that
the proffered position is. a specialty occupation. However, a
reference in the Department of Labor’s Dictiocnary of Occupational
Titles (DOT Fourth Edition, 1977, standing alone, is not enough
to establish an occupation is a spec1alty occupation. The DQOT
classification system and its categorization of an occupation as
"“professional and kindred" are not directly related to membership
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in a profession or specialty occupation as defined in immigration
law. In the DOT listing of occupations, any given subject area

. within the professions contains nonprofessional work, as well as

work within the professions.

The latest edition of the DOT does not give information about the
educational and other requirements for the different occupations.
This type of information is currently furnished by the Department
of Labor in the wvarious editions of the Occupational OQutlock
Handbook (Handbook). The latter publication is given considerable
weight (certainly much more than the DOT) in determining whether an
occupation is within the professions. This is because it provides
specific and detailed information regarding the educational and
other requirements for occupations.

In these proceedings, the duties of the posgition are dispositive
and not the job title. The proffered position appears to combine
the duties of a cosmetologist with those of an adult vocational-
technical education teacher. The Department of Labor’s
Occupational Outleook Handbook ({Handbook}, 2000-2001 edition, at
pages 348-349 finds no requirement of a baccalaureate or higher -

- degree in a sgpecialized area for employment as a cosmetologist.
. Although ‘all States require cosmetologists to be licensed, the
- qualifications for a license vary. Generally, a person must have
. graduated from a State-licensed cosmetology school and be at least

16 years old. Public and private vocational schools offer daytime
or .evening c¢lasses in cosmetoleogy. Full-time - programs - in
cosmetology usually last 10 to 24 months. :

The Handbook at pages 168-169 also finds no regquirement of a
baccalaureate degree in a gpecialized area for employment as an
adult vocational-technical education teacher. In general, such
teachers need work or other experience in their field, and a
license or certificate in fields where these ugsually are required
for full professional status. For general adult education classes,
an acceptable portfolio of work would be required. For example, in
order to teach a photography course, an applicant would need to
show examples of previous work. In view of the foregoing, it is
concluded that the petitioner has not demonstrated that the
proffered position is a specialty occupation within the meaning of
the regulations.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitiocner
has not sustained that burden. "Accordingly, the decision of the
director will not be disturbed.

ORDER: The appeal is dismissed.




