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IN BEHALF OF PETITIONER:

INSTRUCTIONS:
This is the decision in your case. All documents have been returned to the office whlch ongmally decided your case.
Any further inquiry must be made to that office.

If you believe the law was inappropriately applied or the analysis used in reaching the decision was inconsistent with
the information provided or with precedent decisions, you may file a motion to reconsider. Such 2 motion must state
the reasons for reconsideration and be supporied by any pertinent precedent decisions. Any motion to reconsider must
be filed within 30 days of the decision that the motion seeks to reconsider, as required under 8 C.F.R. 103.5(a)(1)(i).

If you have new or additional information which you wish to have considered, you may file a motion to reopen. Such
a motion must state the new facts to be proved at the reopened proceeding and be supported by affidavits or other
documentary evidence. Any motion to reopen must be filed within 30 days of the decision that the motion seeks to
reopen, except that failure to file before this period expires may be excused in the discretion of the Service where it is
demonstrated that the delay was reasonable and beyond the control of the applicant or petitioner. Id.

Any motion must be filed with the office which ongmal]y decided Yyour case along with a fee of $110 as required
‘under 8 C.F.R. 103.7.
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DISCUSSION: The nonimmigrant visa petition was denied by 'the-
director and is now before the Associate Commissioner for
Examinations on appeal. The appeal will be dismissed.

The petitioner is a closets and furniture business with 25
employees and an approximate grose annual income of $18 million.
It seeks to employ the beneficiary as a furniture designer and
product development coordinator for a period of three years. The
director determined the petitioner had not established that the
proffered position is a specialty occupation.

On appeal, counsel argues that the proffered position 1is a
specialty occupation and the beneficiary is quallfled to perform
the duties of a specialty occupation.

Section 101 (a) (15) (H) (i) (b) of the Immigration and Nationality Act.
{the Act), 8 U.5.C. 1101 (a) (15) (H) (i) (b), provides in part for
nonimmigrant classification to qualified aliens who are coming’
temporarily to the United States to perform services in a specialty

.occupation.. Section 214(i) (1) of the Act, 8 U.5.C. 1184 (i} (1),

defines a "specialty occupation" as an occupation that requires

‘theoretical and practical application of a body of highly
'specialized knowledge, and attainment of a bachelor’s or higher
‘degree in the specific spe01alty (or its equivalent)} as a minimum

for entry into the occupation in the United States.

‘Pursuant to section 214(i) (2) of the Act, 8 U.8.C. 1184 (i) (2), to

gualify as an alien coming to perform services in a specialty
occupation the beneficiary must hold full state licensure to-
practice in the occupation, if such licensure is required to
practice in the occupation. In addition, the beneficiary must have
completed the degree required for the occupation, or have
experience in the specialty equivalent to the completion of such
degree and recognition of expertise in the specialty through
progressively responsible positions relating to the specialty.

Pursuant to 8 C.F.R. 214.2(h) (4) (iii) (B), the petitioner shall
submit the following with an H-1B petltlon involving a- specialty
occupation:

1. Acertification from the Secretary of Laber that the
petitioner has filed a labor condition appllcatlon with
the Secretary,

2. A statement that it will comply with the terms of
the labor condition application for the duration of the
alien’s authorized period of stay, and

3. Evidence that the alien qualifies to perform
services in the specialty occupation. :
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The'petitioﬁer has provided a certified labor condition application
and a statement that it will comply with the terms of the labor
condition application '

Pursuant to 8 C.F.R. 214.2(h) (4) (iii) (C), to qualify to perform
services in a specialty occupation, the alien must meet one of the
following criteria

1. Hold a United States baccalaureate or higher degree
required by the specialty occupation from an accredited
college or university;

2. Hold a foreign degree determined to be equivalent to
a United States baccalaureate or higher degree required
by the specialty occupation from an accredited college or
‘university;

3. ' Hold an unrestricted State license, registration, or
certification which authorizes him or her to fully
practice the specialty occupation and be immediately
engaged in that specialty in the state of intended
employment; or

(‘\ 4. - Have education, specialized training, and/or
S progressively responsible experience that is equivalent
to completion of a United States baccalaureate or higher
degree in the specialty occupation and have recognition
of expertise in the specialty through progressively
responsible positions directly related to the specialty.

The beneficiary holds a master of design degree conferred by a U.S.
institution. Accordingly, it is concluded that the petitioner has
shown that the beneficiary qualifies to perform the duties of the
proffered position.

The term "specialty occupation" is defined at 8 ' C.F.R.
214.2(h} (4) (i1) as:

an occupation which requires theoretical and practical
application of a body of highly specialized knowledge in
fields of human endeavor including, but not limited to,
architecture, engineering, mathematics, physical
sciences, social gciences, medicine and health,
education, Dbusiness specialties, accounting, law,
theology, and the arts, and which requires the attainment
of a bachelor’s degree or higher in a specific specialty,
or 1its equivalent as a minimum for entry’ into the
occupation in the United States.

(-3 Pursuant to 8 C.F.R. 214.2 (h) (4) (iii) (A), to Qualify as a specialty |
occupation, the position must meet one of the following criteria:
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1. A baccalaureate or higher degree or its equivalent
is normally the minimum requirement for entry into the
particular position;

2. = The degree requirement is common to the industry in
parallel positions among similar organizations or, in the
alternative, an employer may show that its particular
pcsition is so complex or unique that it can be performed
oenly by an individual with a degree;

3. The employer normally requires a degree or its
equivalent for the position; or

4, The nature of the specific duties is so specialized
and complex that knowledge required to perform the duties
is usually associated with the attainment of a
baccalaureate or higher degree.

In a letter dated March 22, 1999, the petitioner’s director of
administration describes the duties of the proffered position in
pertinent part as follows:

... [The beneficiary] will focus on a complex modular
product whose components can be used in a multitude of
configurations for the custom design and organization of
closets and bedrooms. Using her understanding of space
availability and optimization in conjunction with this
modular product, [the beneficiary] will serve as a
. regource for designers and salespeople regarding optimal
product configuration to meet customers’ needs and.
expectations. She will also create showroom areas within
our franchise stores so that the product is properly
displayed and will develop materials that will enable
designers and salespeople to convey the product features
and benefits to their £inal consumers. [The beneficiary]
- will wuse her familiarity with both the metric and
imperial measurement systems to assist in the transfer of
orders to the foreign manufacturer. In addition, she
will monitor production schedules, factory shipments,
delivery to franchisees, and assist franchisees with any
post sales concerns or problems related to the product. -

On appeal, the petiticner’s director of administration states that
-the beneficiary’s duties are closely related to those of an
industrial designer and further states in part: :

[The beneficiary] has the ability to visualize the best
structure for the objects to be manufactured. She uses
this gkill on a daily basis in the creation of design
solutions for custom furniture systems... :
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Sales people in the field meet with customers, create a
list of their needs and sketch the dimensions of the
room. It is the [beneficiary’s] duty [to] analyze the
information given, review the hundreds of products.
components available in our product line and identify the
design solution that is aesthetically pleasing, meets the
customer’s needs and fits exactly'ln the space available.

In addition, [the beneficiary] has the knowledge of the
physical aspects and intrinsic qualities of materials.
This knowledge guarantees the capability to control
fundamental issues related to the overall quality of.
products, as well as the capability to design custom
wardrobe, closet, and living room furniture systems.
This knowledge assures that things created can be
produced. ‘ |

The petitioner has failed to establish that any of the four factors
enumerated above are present in this proceeding. The petitioner has
not shown that it has, in the past, required the services of
individuals with baccalaureate or higher degrees in a specialized
area for the proffered position. In addition, the petitioner has:
not shown that similar firms require the services of such
individuals in parallel positions. '

Counsel asserts that the Department of Labor has determined that

the proffered position is a specialty occupation. However, a
reference in the Department of Labor’s Dictionaxy of Occupational
Titles (DOT}, Fourth Edition, 1977, standing alone, is not enough
to establish an occupation is a specialty occupation. The DQT
classification system and its categorization of an occupation as
"professional and kindred" are not directly related to membership
in a profession or specialty occupation as defined in immigration
law. In the DOT listing of occupations, any given subject area
within the professions contains nonprofessional work, as well as
work within the professions.

The latest edition of the DOT does not give information about the
educational and other requirements for the different occupations.
This type of information is currently furnished by the Department
of Labor in the wvarious editions of the Occupational Outlook’
Handbook (Handbook). The latter publication is given considerable

weight (certainly much more than the DOT) in determining whether an
occupaticon is within the professions. This is because it provides
specific and detailed information regarding the educational and

‘other requirements for occupations.

In these proceedings, the duties of the position are dispositive

and not the job title., The proffered position appears to combine
the duties of a furniture designer with those of an interior
designer. The Handbook, 2000-2001 edition, at pages 246-248 finds
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no requirement of a baccalaureate or higher degree in a specialized
area for employment in most areas of design. Some interior
designers hold baccalaureate degrees in design or a related field
while others hold certificates or diplomas from two-year and three-
year schools of design. Several schools of design and universities
offer degrees in furniture design. In addition, talent and a good
portfolio are often considered as significant as the beneficiary’s
specific educational background. 1In view of the foregoing, it is
concluded that the petitioner has not demonstrated. that the
proffered position is a specialty occupation within the meaning of
the regulations.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner
has not sustained that burden. Accordingly, the decision of the

‘director will not be disturbed.

ORDER: The appeal is dismissed.




