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DISCUSSION: The nonimmigrant visa petition was denied by the
Director, Texas Service Center, who certified the decision to the
Associate Commissioner for Examinations for review. The decision of
the director will be affirmed.

The petitioner  seeks to employ the Dbeneficiary as a
"housekeeper/nanny" for a two-year period. The Department of Labor
determined that a temporary certification by the Secretary of Labor
could not be made. The petition was not accompanied by the required
Labor Certification, ETA-750. The director determined that absent
the certification, the petitioner failed to meet the regulatory
requirements necessary for approval of the petition.

No additional evidence was submitted on certification.

The regulation at 8 C.F.R. 214.2(h) (6) (iv) (A) requires that a
petition for temporary employment in the United States be
accompanied by a temporary labor certification from the Department
of Labor, or notice detailing the reasons why such certification
cannot be made.

The petition was filed on April 17, 2000 without a temporary labor
certification, or notice detailing the reasons why such
certification cannot be made. Absent such certification from the
Department of Labor or notice detailing the reasons why such
certification cannot be made, the petition cannot be approved.

The petition cannot be approved for another reason. The Petition
for a Nonimmigrant Worker (Form I-129) indicates that the dates of
intended employment for the beneficiary are from July 1, 2000 to
July 1, 2003,

Section 101 (a) (15) (H) (ii) of the Immigration and Nationality Act
(the Act), 8 U.S.cC. 1101 (a) (15) (H) (ii), defines an H-2B temporary
worker as:

an alien...having a residence in a foreign country which
he has no intention of abandoning, who 1is coming
temporarily to the United States to perform other
temporary service or labor if unemployed persons capable
of performing such service or labor cannot be found in
this country, but this clause shall not apply to
graduates of medical schools coming to the United States
to perform services as members of the medical
profession....

Matter of Artee Corp., 18 I&N Dec. 366 (Comm. 1982), as codified in
current regulations at 8 C.F.R. 214.2(h) (6) (ii), specified that the
test for determining whether an alien is coming "temporarily" to
the United States to "perform temporary services or labor" is
whether the need of the petitioner for the duties to be performed
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is temporary. It is the nature of the need, not the nature of the
duties, that is controlling. See 55 Fed. Reg. 2616 (1990).

As a general rule, the period of the petitioner’s need must be a
year or less, although there may be extraordinary circumstances
where the temporary services or labor might last longer than one
year. The petitioner’s need for the services or labor must be a
one-time occurrence, a seasonal need, a peakload need, or an
intermittent need. 8 C.F.R. 214.2(h) (6) (ii) (B).

In this case, it is probable that the petitioner has a permanent
need for a worker in the position. The petitioner has not shown
that the nature of its need for a housekeeper and nanny is
temporary in nature.

Further, there is no statute or regulation which allows the Service
to hold a petition in abeyance until the temporary labor
certification or notice detailing reasons why such certification
cannot be made has been submitted by the petitioner.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. 1361. Here, the
petitioner has not met that burden.

ORDER: The order of April 25, 2000 denying the petition is
affirmed.



