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DISCUSSION: The nonimmigrant visa petition was denied by the 
director and is now before the Associate Commissioner for 
Examinations on appeal. The appeal will be sustained. 

The petitioner is a pre-elementary school and daycare for children 
from the ages of three to six years with five employees and a gross 
annual income of $150,000. It seeks to employ the beneficiary as 
a teacher for a period of three years. The director determined the 
petitioner had not established that the proffered position is a 
specialty occupation. 

On appeal, counsel submits a brief. 

The term "specialty occupation" is defined at 8 C.F.R. 
214 - 2  (h) (4) (ii) as: 

an occupation which requires theoretical and practical 
application of a body of highly specialized knowledge in 
fields of human endeavor including, but not limited to, 
architecture, engineering, mathematics, physical 
sciences, social sciences, medicine and health, 
education, business specialties, accounting, law, 
theology, and the arts, and which requires the attainment 
of a bachelor's degree or higher in a specific specialty, 
or its equivalent, as a minimum for entry into the 
occupation in the United States. 

Pursuant to 8 C.F.R. 214.2 (h) (4) (iii) (A), to qualify as a specialty 
occupation, the position must meet one of the following criteria: 

1. A baccalaureate or higher degree or its equivalent 
is normally the minimum requirement for entry into the 
particular position; 

2. The degree requirement is common to the industry in 
parallel positions among similar organizations or, in the 
alternative, an employer may show that its particular 
position is so complex or unique that it can be performed 
only by an individual with a degree; 

3. The employer normally requires a degree or its 
equivalent for the position; or 

4. The nature of the specific duties is so specialized 
and complex that knowledge required to perform the duties 
is usually associated with the attainment of a 
baccalaureate or higher degree. 

The director denied the petition because the record demonstrates 
that a wide range of educational backgrounds is considered suitable 
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for entry into the position of Montessori teacher. On appeal, 
counsel states that although many educational backgrounds are 
acceptable, what is important is that a bachelor's degree is the 
normal requirement for entry into a Montessori position. 

The duties of the proffered position are described in pertinent 
part as follows: 

As a Montessori teacher, [the benef iciaryl will instruct 
children ages 3 to 6 years in the Montessori education. 
She will lead activities designed to promote social, 
physical and intellectual growth. She will plan 
individual and group activities to stimulate growth in 
English as a second language to the children who do not 
speak English at home, social and motor skills, such as 
learning to listen to instructions, playing with other 
children and using play equipment. She will also 
communicate with children and parents who have limited 
knowledge of the English language. 

It is noted that the Handbook, 1 9 9 8 - 1 9 9 9  edition, states at page 
334 that: 

Other schools require their own specialized training. 
Montessori preschool teachers must complete an additional 
year of training after receiving their bachelor's degree 
in early childhood education or a related field. 

The proffered position appears to be that of a school teacher. The 
Department of Labor's Occupational Outlook Handbook, 2 0 0 0 - 2 0 0 1  
edition, at pages 1 8 3 - 1 8 5  indicates that a minimum requirement for 
employment as a school teacher is a bachelor's degree and 
completion of an approved teacher training program. In view of the 
foregoing, it is concluded that the petitioner has demonstrated 
that the proffered position is a specialty occupation within the 
meaning of regulations. 

The burden of proof in these proceedings rests solely with the 
petitioner. Section 2 9 1  of the Act, 8  U.S.C. 1 3 6 1 .  The petitioner 
has sustained that burden. 

ORDER: The appeal is sustained. 


