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DISCUSSION: The nonimmigrant visa petition was denied by the 
Director, Vermont Service Center, and is now before the Associate 
Commissioner for Examinations on appeal. The appeal will be 
dismissed. 

The petitioner is a restaurant and catering business with 
approximately ten employees which seeks to employ the beneficiary 
as a management analyst for a period of three years. The director 
determined the petitioner had not established the viability of the 
business and that the offered position is a specialty occupation. 

On appeal, counsel argues that the director's decision was 
arbitrary and capricious and was incorrect as a matter of both law 
and fact. Counsel states that the offered position is a specialty 
occupation and the beneficiary is qualified to perform the duties 
of a specialty occupation. 

Section 101(a) (15) (H) (i) (b) of the Immigration and ~ationality Act 
(the Act), 8 U.S.C. 1101 (a) (15) (H)  (i) (b) , provides in part for 
nonimmigrant classification to qualified aliens who are coming 
temporarily to the United States to perform services in a specialty 
occupation. Section 214(i) (1) of the Act, 8 U.S.C. 1184(i) (I), 
defines a Itspecialty occupationu as an occupation that requires 
theoretical and practical application of a body of highly 
specialized knowledge, and attainment of a bachelor's or higher 
degree in the specific specialty (or its equivalent) as a minimum 
for entry into the occupation in the United States. 

Pursuant to section 214 (i) (2) of the Act, 8 U.S.C. 1184 (i) (2) , to 
qualify as an alien coming to perform services in a specialty 
occupation the beneficiary must hold full state licensure to 
practice in the occupation, if such licensure is required to 
practice in the occupation. In addition, the beneficiary must have 
completed the degree required for the occupation, or have 
experience in the specialty equivalent to the completion of such 
degree and recognition of expertise in the specialty through 
progressively responsible positions relating to the specialty. 

Pursuant to 8 C.F.R. 214.2 (h) (4) (iii) (C) , to qualify to perform 
services in a specialty occupation, the alien must meet one of the 
following criteria: 

1. Hold a United States baccalaureate or higher degree 
required by the specialty occupation from an accredited 
college or university; 

2 .  Hold a foreign degree determined to be equivalent to 
a United States baccalaureate or higher degree required 
by the specialty occupation rrom an accredited college or 
university; 
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3. Hold an unrestricted State license, registration, or 
certification which authorizes him or her to fully 
practice the specialty occupation and be immediately 
engaged in that specialty in the state of intended 
employment; or 

4. Have education, specialized training, andfor 
progressively responsible experience that is equivalent 
to completion of a United States baccalaureate or higher 
degree in the specialty occupation and have recognition 
of expertise in the specialty through progressively 
responsible positions directly related to the specialty. 

The beneficiary's foreign education and experience have been found 
by a credentials evaluation service to be equivalent to a Bachelor 
of Business Administration Degree, with a concentration in Hotel 
and Restaurant Management, from an accredited institution of higher 
education in the United States. 

The term "specialty occupationM is defined at 8 C.F.R. 
214.2 (h) (4) (ii) as: 

an occupation which requires theoretical and practical 
application of a body of highly specialized knowledge in 
fields of human endeavor including, but not limited to, 
architecture, engineering, mathematics, physical 
sciences, social sciences, medicine and health, 
education, business specialties, , accounting, law, 
theology, and the arts, and which requires the attainment 
of a bachelor's degree or higher in a specific specialty, 
or its equivalent, as a minimum for entry into the 
occupation in the United States. 

Pursuant to 8 C.F.R. 214.2 (h) (4) (iii) (A) , to qualify as a specialty 
occupation, the position must meet one of the following criteria: 

1. A baccalaureate or higher degree or its equivalent 
is normally the minimum requirement for entry into the 
particular position; 

2. The degree requirement is common to the industry in 
parallel positions among similar organizations or, in the 
alternative, an employer may show that its particular 
position is so complex or unique that it can be performed 
only by an individual with a degree; 

3. The employer normally requires a degree or its 
equivalent for the position; or 

4 .  The nature of the specific duties is so specialized 
and complex that knowledge required to perform the duties 
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is usually associated with the attainment of a 
baccalaureate or higher degree. 

The duties of the offered position are listed as: 

A) Analyze problems related to billing, training of new 
personnel, payroll, inventory, scheduling of catering 
events, and marketing of our services and formulate 
reports summarizing findings on operating problems. ( 3 0 % )  

B )  Organize and document findings of studies and prepare 
recommendations for problem resolution and plans for more 
efficient operations. ( 3 5 % )  

C) Supervise the implementation of a computer system in 
order to organize billings and inventory of the 
Petitioner's business. Train President and other 
employees in the operation of the newly implemented 
systems and procedures. ( 3 5 % )  

The record reflects that the petitioner, which is in the restaurant 
and catering business, employs approximately ten persons and has a 
gross annual income of about $ 5 0 0 , 0 0 0 .  The staff consists of the 
president and owner, a general manager, a public relations manager 
a marketing manager, an executive chef, four cooks, an appetizers 
and deserts specialist and a waiter. The business in which the 
beneficiary is to be employed would present some opportunities for 
analysis and problem resolution recommendations but not to the 
extent that it requires the inclusion of a management analyst 
position to a staff that already includes four executive and 
managerial employees in a ten person operation. Furthermore, there 
is no evidence that the position offered includes complex or 
advanced duties such as determining what resources would be 
required and what problems may be encountered if the firm were to 
pursue a particular opportunity or that the position requires an 
individual with a knowledge of sophisticated techniques normally 
associated with the duties of a management analyst. 

The petitioner has failed to establish that any of the four factors 
enumerated above are present in this proceeding. The petitioner has 
not shown that it has, in the past, required the services of 
individuals with baccalaureate or higher degrees in a specialized 
area for the offered position. In addition, the petitioner has not 
shown that similar firms reauire the services of such individuals 
in parallel positions. 

In these proceedings, the duties of the position are dispositive 
and not the job title. The offered position appears to be that of 
a restaurant manager. A review of the Department of Labor's 
Occu~ational Outlook Handbook, 2000-2001 edition, at pages 55-56 
finds no requirement of a baccalaureate or higher degree in a 
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specialized area for employment as a restaurant manager. Some 
restaurant managers are promoted from the ranks of restaurant 
workers. Others hold baccalaureate or associate (two-year) degrees 
in restaurant management or other fields of study. In view of the 
foregoing, it is concluded that the petitioner has not demonstrated 
that the offered position is a specialty occupation within the 
meaning of regulations. 

It is noted that the director has introduced the concept of 
I1speculative employment" into this proceeding. There is no support 
for the exploration of this concept per se in either statute or 
regulations. 

The burden of proof in these proceedings rests solely with the 
petitioner. Section 291 of the Act. 8 U.S.C. 1361.. The petitioner 
has not sustained that burden. 

ORDER: The appeal is dismissed. 


