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DISCUSSION: The nonimmigrant visa petition was denied by the 
Director, Texas Service Center, and is now before the Associate 
Commissioner for Examinations on appeal. The appeal will be 
dismissed. 

The petitioner seeks to employ the beneficiary as an Oriental 
medicine practitioner (Doctor of Oriental Medicine) for three 
years. The director determined the petitioner had not established 
that the offered position qualifies as a specialty occupation. 

On appeal, the petitioner explains that the field of traditional 
Chinese medicine is a very young specialty field in the united 
States. The petitioner states that he is a medical doctor who has 
received training in acupuncture in China and through the 
Acupuncture for Physicians Course at UCLA in California. The 
petitioner further states that the firm currently employs two 
practitioners of traditional Chinese Medicine, himself and a 
registered nurse who is a licensed acupuncturist and graduate of 
the Pacific College of Oriental Medicine. The petitioner argues 
that the offered position is a specialty occupation and the 
beneficiary is qualified to perform the duties of a specialty 
occupation. 

Section 101(a) (15) (H) (i) (b) of the Immigration and ~ationality Act 
(the Act), 8 U.S.C. 1101 (a) (15) (H) (i) (b) , provides, in part, for 
nonimmigrant classification to qualified aliens who are coming 
temporarily to the United States to perform services in a specialty 
occupation. Section 214 (i) (1) of the Act, 8 U.S.C. 1184 (i) (I), 
defines a 'Ispecialty occupation" as an occupation that requires 
theoretical and practical application of a body of highly 
specialized knowledge, and attainment of a bachelor's or higher 
degree in the specific specialty (or its equivalent) as a minimum 
for entry into the occupation in the United States. 

Pursuant to section 214(i) ( 2 )  of the Act, 8 U.S.C. 1184(i) (2)) to 
qualify as an alien coming to perform services in a specialty 
occupation the beneficiary must hold full state licensure to 
practice in the occupation, if such licensure is required to 
practice in the occupation. In addition, the beneficiary must have 
completed the degree required for the occupation, or have 
experience in the specialty equivalent to the completion of such 
degree and recognition of expertise in the specialty through 
progressively responsible positions relating to the specialty. 

Pursuant to 8 C. F.R. 214 - 2  (h) (4) (iii) ( B )  , the petitioner shall 
submit the following with an H-1B petition involving a specialty 
occupation: 

1. A certification from the Secretary of Labor that the 
petitioner has filed a labor condition application with 
the Secretary, 
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2. A statement that it will comply with the terms of 
the labor condition application for the duration of the 
alien's authorized period of stay, and 

3. Evidence that the alien qualifies to perform 
services in the specialty occupation. 

The petitioner has provided a certified labor condition application 
and a statement that it will comply with the terms of the labor 
condition application. 

Pursuant to 8 C. F.R. 214.2 (h) (4) (iii) (C) , to qualify to perform 
services in a specialty occupation, the alien must meet one of the 
following criteria: 

1. Hold a United States baccalaureate or higher degree 
required by the specialty occupation from an accredited 
college or university; 

2 .  Hold a foreign degree determined to be equivalent to 
a United States baccalaureate or higher degree required 
by the specialty occupation from an accredited college or 
university; 

3. Hold an unrestricted State license, registration, or 
certification which authorizes him or her to fully 
practice the specialty occupation and be immediately 
engaged in that specialty in the state of intended 
employment; or 

4. Have education, specialized training, and/or 
progressively responsible experience that is equivalent 
to completion of a United States baccalaureate or higher 
degree in the specialty occupation and have recognition 
of expertise in the specialty through progressively 
responsible positions directly related to the specialty. 

The record shows the beneficiary attained a Bachelor of Medicine 
Degree in 1993 from the Beijing College of Traditional Chinese 
Medicine. It is concluded that the petitioner has shown that the 
beneficiary qualifies to perform the duties of the offered 
position. 

The term "specialty occupationu is defined at 8 C.F.R. 
214.2 (h) ( 4 )  (ii) as: 

an occupation which requires theoretical and practical 
application of a body of highly specialized knowledge to 
fully perform the occupation in such fields of human 
endeavor, including, but not limited to, architecture, 
engineering, mathematics, physical sciences, social 
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sciences, medicine and health, education, business 
specialties, accounting, law, theology, and the arts, and 
which requires the attainment of a bachelor's degree or 
higher in a specific specialty, or its equivalent, as a 
minimum for entry into the occupation in the United 
States. 

Pursuant to 8 C.F.R. 214.2(h) (4) (iii) (A), to qualify as a specialty 
occupation, the position must meet one of the following criteria: 

1. A baccalaureate or higher degree or its equivalent 
is normally the minimum requirement for entry into the 
particular position; 

2. The degree requirement is common to the industry in 
parallel positions among similar organizations or, in the 
alternative, an employer may show that its particular 
position is so complex or unique that it can be performed 
only by an individual with a degree; 

3. The employer normally requires a degree or its 
equivalent for the position; or 

4. The nature of the specific duties is so specialized 
and complex that knowledge required to perform the duties 
is usually associated with the attainment of a 
baccalaureate or higher degree. 

The petitioner outlines the duties of the offered position as 
follows : 

The beneficiary will engage in clinical activities 
consisting of consulting patients about Chinese herbal 
healing. The beneficiary will consult the patient on the 
use of Chinese herb therapy and other natural remedies. 

The visa petition indicates the beneficiary's duties as: 

Administers specific therapeutic treatment of symptoms 
and disorders, using integrated medicine modalities, that 
bases treatment on Chinese medicine, as specifically 
indicated by supervising physician. Utilizes herb 
therapy, natural medicine orthopedics, and other nature's 
remedies. 

The petitioner indicates that the beneficiary does not need a 
license in the State of Maryland because he will not be engaging in 
the work of an acupuncturist, but will work with Chinese herbal 
medicine only. The petitioner also indicates that the beneficiary 
would be in charge of the natural pharmacy department at the 
Center. 
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The duties of a physician are described in the Department of 
Labor's Occupational Outlook Handbook (Handbook), 2000-2001 Edition 
at pages 193-196. The Handbook indicates that: 

Physicians serve a fundamental role in our society and have an 
effect upon all our lives. They diagnose illnesses, and prescribe 
and administer treatment for people suffering from injury or 
disease. Physicians examine patients, obtain medical histories, and 
order, perform and interpret diagnostic tests. They counsel 
patients on diet, hygiene, and preventive health care. They may be 
part of a team that coordinates care for a population of patients. 

In cases such as this, the duties of the position determine the 
outcome and not the job title. The petitioner seeks to employ the 
beneficiary as an Oriental medicine practitioner (Doctor of 
Oriental Medicine). The offered position contains most of the 
duties listed above. The record shows that these include 
administering specific therapeutic treatments of symptoms and 
disorders and counseling patients in the use of Chinese herb 
therapy and other natural remedies. Additionally, the beneficiary 
would be recommending treatment protocols as a member of a team 
coordinating care for a population of patients. 

The primary duties described are those of a physician. The 
petitioner has not shown that the beneficiary has passed the 
Federation Licensing Examination (or an equivalent examination as 
determined by the Secretary of Health and Human Services). See: 8 
C.F.R. 214.2 (h) (4) (viii) . 

The Service notes its authority to affirm decisions which, though 
based on incorrect grounds, are deemed to be correct decisions on 
other grounds within the power of the Service to formulate. 
Helverinq v. Gowran, 302 U.S. 238 (1937) ; Securities Comm'n v. 
Chenerv Corp., 318 U.S. 86 (1943); and Chae-Sik Lee v. Kennedy, 294 
F.2d 231 (D.C. Cir. 1961), cert. denied, 368 U.S. 926. 

The burden of proof in these proceedings rests solely with the 
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner 
has not sustained that burden. 

ORDER: The appeal is dismissed. 


