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DISCUSSION: The nonimmigrant visa petition was denied by the 
director and is now before the Associate Commissioner for 
Examinations on appeal. The appeal will be dismissed. 

The petitioner is a termite control business with eight employees 
and a gross annual income of $507,185. It seeks to employ the 
beneficiary as a management analyst for a period of three years. 
The director determined the petitioner had not established that the 
proffered position is a specialty occupation. 

On appeal, counsel submits a brief. 

8 C.F.R. 214.2 (h) ( 4 )  (ii) defines the term "specialty occ~pation~~ 
as : 

an occupation which requires theoretical and practical 
application of a body of highly specialized knowledge in 
fields of human endeavor including, but not limited to, 
architecture, engineering, mathematics, physical 
sciences, social sciences, medicine and health, 
education, business specialties, accounting, law, 
theology, and the arts, and which requires the attainment 
of a bachelor's degree or higher in a specific specialty, 
or its equivalent, as a minimum for entry .into the 
occupation in the United States. 

The director denied the petition because the petitioner has not 
established that it has an actual and practical need for the 
continued services of a professional management analyst on a full- 
time basis. The director determined that the record contained 
insufficient evidence to demonstrate why an eight-employee termite 
control business with a gross annual income of a half million 
dollars would require the specialized services of a management 
analyst. On appeal, counsel states that the petitioner has 
experienced tremendous growth since it was established in 1990. 
Counsel further states that due to the expansion of its operations, 
a full-time management analyst is needed. 

Counsel's statement on appeal is not persuasive. The Service does 
not use a title, by itself, when determining whether a particular 
job qualifies as a specialty occupation. The specific duties of 
the offered position combined with the nature of the petitioning 
entity's business operations are factors that the Service 
considers. In the initial 1-129 petition, the petitioner described 
the duties of the offered position as follows: 

. . .  examining and studying communications and information 
flow, organizational changes, cost analysis and inventory 
control to devise the most efficient methods of 
accomplishing work; examining and evaluating clerical 
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work methods to develop new and improve [dl standard 
proceedings; compiling, organizing and analyzing 
information and formulating alternate business management 
methods and procedures; devising and implementing 
personnel trainingmethods; analyzing competitor's prices 
and marketing methods, and planning a strategy for the 
optimum penetration of the existing and new markets; 
preparing reports of findings and recommendations for 
implementation of new systems, procedures and 
organizational changes and presenting to top management. 

Pursuant to 8 C. F.R. 214.2 (h) (4) (iii) (A) , to qualify as a specialty 
occupation, the position must meet one of the following criteria: 

1. A baccalaureate or higher degree or its equivalent 
is normally the minimum requirement for entry into the 
particular position; 

2. The degree requirement is common to the industry in 
parallel positions among similar organizations or, in the 
alternative, an employer may show that its particular 
position is so complex or unique that it can be performed 
only by an individual with a degree; 

3. The employer normally requires a degree or its 
equivalent for the position; or 

4 .  The nature of the specific duties is so specialized 
and complex that knowledge required to perform the duties 
is usually associated with the attainment of a 
baccalaureate or higher degree. 

The petitioner has not met any of the above requirements to 
classify the offered position as a specialty occupation. 

First, the Service does not agree with counsel's argument that the 
beneficiary is a management analyst, an occupation that, in private 
industry, would normally require a master's degree in business 
administration or a related discipline and at least five years of 
experience in the field in which they plan to consult. In its 
Occu~ational Outlook Handbook, 2000-2001 edition, at page 69, the 
Department of Labor (DOL) describes the job of a management analyst 
as follows: 

Management analysts, often referred to as management 
consultants in the private sector, analyze and propose 
ways to improve an organization's structure, efficiency, 
or profits. For example, a small but rapidly growing 
company that needs help improving the system of control 
over inventories and expenses may decide to employ a 
consultant who is an expert in just - in- t ime inventory 
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management. In another case, a large company that has 
recently acquired a new division may hire management 
analysts to help reorganize their corporate structure and 
eliminate duplicate or non-essential jobs. 

The record reflects that the petitioner, which is in the termite 
control business, employs eight persons and has a gross annual 
income of a half million dollars. The record does not persuasively 
demonstrate that the business in which the beneficiary is to be 
employed requires the services of a management analyst. 

In these proceedings, the duties of the position are dispositive 
and not the job title. The proffered position appears to combine 
the duties of a general manager or executive with those of a 
marketing/public relations manager. A review of the Handbook, 
2000-2001 edition, at pages 50-51 finds no requirement of a 
baccalaureate or higher degree in a specialized area for employment 
as a general manager or executive. Degrees in business and in 
liberal arts fields appear equally welcome. In addition, certain 
personal qualities and participation in in-house training programs 
are often considered as important as a specific formal academic 
background. 

A review of the Handbook at page 26 also finds no requirement of a 
baccalaureate degree in a specialized area for employment as a 
marketing/public relations manager. A wide range of educational 
backgrounds are considered suitable for entry into marketing/public 
relations managerial positions. Some employers prefer degrees in 
business administration but bachelor's degrees in various liberal 
arts fields are also acceptable. Here again, certain personal 
qualities and participation in in-house training programs are often 
considered as significant as the beneficiary's specific educational 
background. Thus, the petitioner has not shown that a bachelor's 
degree or its equivalent is required for the position being offered 
to the beneficiary. 

Second, the petitioner has not shown that it has, in the past, 
required the services of individuals with baccalaureate or higher 
degrees in a specialized area for the offered position. Third, the 
petitioner did not present any documentary evidence that businesses 
similar to the petitioner in their type of operations, number of 
employees, and amount of gross annual income, require the services 
of individuals in parallel positions. Finally, the petitioner did 
not demonstrate that the nature of the beneficiary's proposed 
duties is so specialized and complex that the knowledge required to 
perform the duties is usually associated with the attainment of a 
baccalaureate or higher degree. 

The petitioner has failed to establish that any of the four factors 
enumerated above are present in this proceeding. Accordingly, it 
is concluded that the petitioner has not demonstrated that the 
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offered position is a specialty occupation within the meaning of 
the regulations. 

Beyond the decision of the director, the record contains no 
evaluation of the beneficiary's credentials from a service which 
specializes in evaluating foreign educational credentials as 
required by 8 C.F.R. 214.2 (h) (4) (iii) (D) (3) . As this matter will 
be dismissed on the grounds discussed, this issue need not be 
examined further. 

The burden of proof in these proceedings rests solely with the 
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner 
has not sustained that burden. 

ORDER: The appeal is dismissed. 


