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INSTRUCTIONS: 
This is the decision in your case. All documents have been returned to the office which originally decided your case. 
Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or the analysis used in reaching the decision was inconsistent with 
the information provided or with precedent decisions, you may file a motion to reconsider. Such a motion must state 
the reasons for reconsideration and be supported by any pertinent precedent decisions. Any motion to reconsider must 
be filed within 30 days of the decision that the motion seeks to reconsider, as required under 8 C.F.R. 103.5(a)(l)(i). 

If you have new or additional information which you wish to have considered, you may file a motion to reopen. Such 
a motion must state the new facts to be proved at the reopened proceeding and be supported by affidavits or other 
documentary evidence. Any motion to reopen must be filed within 30 days of the decision that the motion seeks to 
reopen, except that failure to file before this period expires may be excused in the discretion of the Service where it is 
demonstrated that the delay was reasonable and beyond the control of the applicant or petitioner. I_d. 

Any motion must be filed with the office which originally decided your case along with a fee of $1 10 as required 
under 8 C.F.R. 103.7. 

FOR THE ASSOCIATE COMMISSIONER, 
EXAMINMFK3NS - 
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DISCUSSION: The nonimmigrant visa petition was denied by the 
director and is now before the Associate Commissioner for 
Examinations on appeal. The appeal will be dismissed. 

The petitioner is an optometry office with six employees and a 
gross annual income of $548,200. It seeks to employ the beneficiary 
as a bilingual optician for a period of three years. The director 
determined the petitioner had not established that the proffered 
position is a specialty occupation. 

On appeal, the petitioner submits additional evidence. 

8 C . F . R .  214.2 (h) (4) (ii) defines the term "specialty occupation" 
as: 

an occupation which requires theoretical and practical 
application of a body of highly specialized knowledge in 
fields of human endeavor including, but not limited to, 
architecture, engineering, mathematics, physical 
sciences, social sciences, medicine and health, 
education, business specialties, accounting, law, 
theology, and the arts, and which requires the attainment 
of a bachelor's degree or higher in a specific specialty, 
or its equivalent, as a minimum for entry into the 
occupation in the United States. 

The director denied the petition because a review of the Department 
of Labor's (DOL) Occu~ational Outlook Handbook (Handbook) finds no 
requirement of a baccalaureate degree in a specialized area for 
employment as an optician. On appeal, the petitioner states in part 
that the beneficiary's proposed duties are more extensive than 
those of an optician. The petitioner further states that the 
proffered position is similar to that of a health service or 
clinical manager or a physician assistant. 

The petitioner's statement on appeal is not persuasive. The Service 
does not use a title, by itself, when determining whether a 
particular job qualifies as a specialty occupation. The specific 
duties of the offered position combined with the nature of the 
petitioning entity's business operations are factors that the 
Service considers. In the initial 1-129 petition, the petitioner 
described the duties of the offered position as follows: 

* Perform preliminary tests: take medical history; 
measure blood pressure; test for color vision; test for 
stereo vision; measure tonometry (intraocular pressure) ; 
keratometry (central corneal curve) ; perimetry (visual 
field) ref ractornetry (objective refractive measurement) ; 
and primary subjective refractive test. 
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* Patient management: medical records, database computer 
program, patient-doctor communication, interpretation, 
translation, instruction letter, and insurance claims. 

* Contact lens: verify prescription, train patient to 
insert/remove, handle, solution, rigid contact lens 
design, modification and polishing. 

* Ophthalmic lens: verify prescription, lens selection 
and recommendation, lens finishing, and optical 
center/multifocal segment measurement. 

* Ophthalmic frame: selection and recommendation, fitting 
and adjusting, dispensing and repair. 

* Other: microbiological laboratory work, assist 
optometric research, and vision rehabilitation (lazy eye, 
low vision) 

Pursuant to 8 C. F.R. 214.2 (h) (4) (iii) (A) , to qualify as a specialty 
occupation, the position must meet one of the following criteria: 

1. A baccalaureate or higher degree or its equivalent 
is normally the minimum requirement for entry into the 
particular position; 

2. The degree requirement is common to the industry in 
parallel positions among similar organizations or, in the 
alternative, an employer may show that its particular 
position is so complex or unique that it can be performed 
only by an individual with a degree; 

3. The employer normally requires a degree or its 
equivalent for the position; or 

4. The nature of the specific duties is so specialized 
and complex that knowledge required to perform the duties 
is usually associated with the attainment of a 
baccalaureate or higher degree. 

The petitioner has not met any of the above requirements to 
classify the offered position as a specialty occupation. 

First, the Service does not agree with the petitioner's argument 
that the beneficiary is a health service or clinical manager or a 
physician assistant, occupations that would normally require a 
bachelor's degree in a specialized area. In its Handbook, 2000-2001 
edition, at pages 53-54, the DOL describes the job of a health 
service or clinical manager in part as follows: 
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The term "health services manager" encompasses 
individuals who plan, direct, coordinate, and supervise 
the delivery of health care. 

[Clinical managers] establish and implement policies, 
objectives, and procedures for their departments; 
evaluate personnel and work; develop reports and budgets; 
and coordinate activities with other managers. 

In its Handbook, at pages 207-208, the DOL describes the job of a 
physician assistant in part as follows: 

PAfs are formally trained to provide diagnostic, 
therapeutic, and preventive health care services, as 
delegated by a physician. Working as members of the 
health care team, they take medical histories, examine 
patients, order and interpret laboratory tests and x 
rays, and make diagnoses. 

As of 1999, 49 States and the District of Columbia had 
legislation governing the qualifications or practice of 
physician assistants; Mississippi did not. All 
jurisdictions required physician assistants to pass the 
Physician Assistants National Certifying Examination, 
administered by the National Commission on Certification 
of Physician Assistants (NCCPA) --open [only] to graduates 
of accredited PA educational programs. 

The duties that the petitioner endeavors to have the beneficiary 
perform are similar to the duties of a medical assistant. In 
contrast to the description of a health service or clinical manager 
or a physician assistant, at page 342 of the Handbook, the DOL 
describes the positions of a medical assistant in part as follows: 

Ophthalmic medical assistants help ophthalmologists provide 
medical eye care. They administer diagnostic tests, measure 
and record vision, and test the functioning of eyes and eye 
muscles. They also show patients how to use eye dressings, 
protective shields, and safety glasses, and how to insert, 
remove, and care for contact lenses. Under the direction of 
the physician, they may administer medications, including eye 
drops. They also maintain optical and surgical instruments and 
assist the ophthalmologist in surgery. 

The types of duties the petitioner ascribes to the beneficiary fall 
within the scope of a medical assistant position rather than a 
health service or clinical manager or a physician assistant 
position. For example, the petitioner states that the beneficiary 
will I' [pl erform preliminary tests, verify prescription, train 
patient to insert/remove, handle, solution, rigid contact lens," 
and "[frame] selection and recommendation, fitting and adjusting, 
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dispensing and repair . . . "  Administering tests and instructing 
patients how to use lenses are. not duties normally associated with 
a health service or clinical manager or a physician assistant. It 
is further noted that the record contains no evidence that the 
beneficiary has been certified to be employed as a physician 
assistant. Thus, the petitioner has not shown that a bachelor's 
degree or its equivalent is required for the position being offered 
to the beneficiary. 

Although the petitioner states that all of its employees hold 
baccalaureate degrees, it has not been shown that the petitioner 
requires baccalaureate or higher degrees in a specialized area for 
the offered position. It is noted that one of the petitioner's 
"clinical opticians" holds a degree in secondary education. 
Additionally, the petitioner did not present any documentary 
evidence that businesses similar to the petitioner in their type of 
operations, number of employees, and amount of gross annual income, 
require the services of individuals in parallel positions. 
Finally, the petitioner did not demonstrate that the nature of the 
beneficiary' s proposed duties is so specialized and complex that 
the knowledge required to perform the duties is usually associated 
with the attainment of a baccalaureate or higher degree. 

The petitioner has failed to establish that any of the four factors 
enumerated above are present in this proceeding. The job fits the 
description of a medical assistant, rather than a health service or 
clinical manager or a physician assistant. A review of the DOL1s 
Handbook, 2000-2001 edition, at pages 342-343 finds no requirement 
of a baccalaureate or higher degree in a specialized area for 
employment as a medical assistant. Medical assisting programs are 
offered in vocational-technical high schools, postsecondary 
vocational schools, community and junior colleges, and colleges and 
universities. In addition, certain personal qualities and 
participation in in-house training programs are often considered as 
important as a specific formal academic background. Accordingly, it 
is concluded that the petitioner has not demonstrated that the 
offered position is a specialty occupation within the meaning of 
the regulations. 

The burden of proof in these proceedings rests solely with the 
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitioner 
has not sustained that burden. 

ORDER: The appeal is dismissed. 


