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DISCUSSION: The nonimmigrant visa petition was denied by the 
Director, Texas Service Center, and is now before the Associate 
Commissioner for Examinations on appeal. The appeal will be 
sustained and the petition will be approved. 

The petitioner is an automotive service which seeks to train the 
beneficiaries in management and as technicians for a period of 18 
months. The director determined that the petitioner had not 
demonstrated that the proposed training is not available in the 
beneficiaries' home country or that the training is not merely a 
repetition of previous training. The director also found that the 
petitioner lacked the appropriate physical plant to provide the 
training. The director determined that too much of the training 
would be on-the job training. Finally, the director found that the 
petitioner had not demonstrated that the training is not intended 
to provide staffing for the petitioner's operation. 

O n  appeal, the petitioner argues that it has complied with 
pertinent regulations. 

Section 101 (a) (15) ( H I  (iii) of the Immigration and Nationality Act 
(the Act) , 8 U. S. C. 1101 (a) (15) (HI (iii) describes an H-3 trainee 
as : 

Having a residence in a foreign country which he has no 
intention of abandoning who is coming temporarily to the 
United States as a trainee, other than to receive 
graduate medical education in a training program that is 
not designed primarily to provide productive employment 
. . . . 

8 C . F . R .  214.2(h) (7) (ii) provides a list of criteria for H-3 
training programs. The petitioner must demonstrate that the 
proposed training is not available in the beneficiary's own country 
and that the proposed training is not on behalf of a beneficiary 
who already possesses substantial training in the proposed field of 
training. The petitioner must also demonstrate that the training 
will benefit the beneficiary in pursuing a career outside the 
United States. A training program may not be approved which does 
not establish that the petitioner has the physical plant to provide 
the training specified. In Matter of Koyama, 11 I&N Dec. 424 (Reg. 
Comm. 1965), the regional commissioner determined that a petition 
for an H-3 trainee was properly denied because the training program 
was excessive in length, repetitious, and would consist principally 
of on-the-job experience. 

Counsel argues persuasively that the beneficiaries will be trained 
in the petitioner's proprietary and specialized methods and 
procedures. This training is unique to the petitioner and can only 
be received from the petitioner. The training will break new ground 
rather than enhance previously acquired skills because it is 
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designed to prepare the beneficiaries for positions with a body 
repair firm in Russia. The training can be distinguished from 
productive employment because the trainees will work primarily on 
"old beat-up cars kept for training purposes, not actual consumersf 
vehicles." 

The petitioner has provided an outline of the proposed classroom 
training. However, it is clear that the training will be primarily 
on-the-job training. In Matter of St. Pierre, 18 I&N Dec. 308 (Reg. 
Comm. 1 9 8 2 ) ,  a training program which consists primarily of on-the- 
job training may be approved when the subject matter by its very 
nature can only be learned in that setting. The study of body work 
can best be learned through ,on-the-job training. Finally, the 
petitioner has established that it has an adequate physical plant 
for the proposed training. In view of the foregoing, it is 
concluded that the grounds for denial have been overcome. 

The burden of proof in these proceedings rests solely 'with the 
petitioner. Section 291 of the Act, 8 U.S.C. 361. The petitioner 
has sustained that burden. Accordingly, the appeal will be 
sustained and the petition will be approved. 

ORDER : The appeal is sustained. The director's decision is 
withdrawn and the petition is approved. 


